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Abstract: China’s laws and relevant judicial interpretations have constructed an
efficiency-oriented administrative confiscation model by establishing three types of
confiscation of illegal gains of third parties: transfer type, inheritance type, and concurrence
type, and providing provisions in principle for third parties to participate in litigation
procedures and seek remedies. However, this model has deficiencies in substantive elements
and due process, making it difficult to provide effective institutional protection for the
legitimate property rights and interests of third parties. The institutional design of the system
for confiscating illegal gains of third parties in China should balance the values of efficiency
and justice, shifting from an administrative confiscation model to a judicial confiscation
model, in order to match the needs of balancing interests in confiscation involving third
parties and safeguarding their litigation interests. The judicial confiscation model is premised
on the statutory requirements for substantive elements of confiscation. It balances the state’s
interests in confiscation, the reliance interests of third parties, and the restitution interests
of victims through the limitation of statutory elements and the clarification of exclusionary
circumstances. Meanwhile, the model is safeguarded by the establishment of due process for
confiscation. Through the substantiation of litigation participation, the clarification of proof
mechanisms, and the construction of subsequent remedy procedures, it forms the procedural
rules for the judicial confiscation model, thereby facilitating the effective realization of the
value of transaction security in the economic and social sphere.
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