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Abstract: Where the victim bears the burden of collecting basic information, the case
falls within self-responsibility for property and thus, conversely, delineates the general scope
within which fraud by omission may be established. In special situations, the victim’s sharing
of the burden of information collection should be excluded, which reflects an underlying
logical approach while also requiring a distinction between different fields and the allocation
of the burden of information collection in accordance with the relevant level of risk, the
victim’s risk awareness, and the victim’s capacity to collect information — a layered mode
of analysis. Where the victim does not bear that burden or has already collected the relevant
information, the matter falls outside the victim’s sphere of control. At that point, the existence
of fraud by omission should be examined in a limited manner, with the duty to act as the core
criterion. Where the actor occupies an advantageous position vis-a-vis the victim with respect
to basic information relevant to property, and a special relationship of trust exists between
the parties, or a prior act has created a prohibited risk, the failure to disclose constitutes
control over the process or cause of the infringement of legal interests and may be evaluated
as deceptive conduct by omission. A stepwise review grounded in the attribution basis of
‘a superior position regarding basic information under specific conditions’ can ensure the
exceptional nature of punishment for fraud by omission, embodying a limitation on the scope
of establishment of fraud crime in fields such as the improper claiming of social insurance
benefits.
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