«

”»

“ ” “ ”»
“ ”»
N
“ ”»
113 »
~N N (e}
Y Y
Y
43 ”»
o
Y
Y
“ »”
N
(43 »
o
13 7?7@
Y
N o
“
o
* “ n(
16DZA064)
® « . y 22 .



113 »

” (2\/
@
[ »»
o
AY o N
2» « » g «
o
o
o
“ ” ) ¢ ”” « » T
@ . ¢ M
” « .
o]
» “«
”
®
»
N
Y
o
o
o
o
o
Al N
o
Y
° hY
° ( ) .
o
@ « y 20
® K . y 16 .
CH ” 1988 . L q

) A« : ) 1996 6
® S ) 1998 321



2017 6

.®
A}
o Queen Mary University of London ~ White & Case 2015
( White & Case ) 90%
56% 34%

@
© . K¢ b 2003

254 ~264
@ White & Case http: //www. arbitration. qmul. ac. uk/docs/164761. pdf 12017 11 1

58



113

€ )o®

( )@ o
84 o o
o White & Case
) « »
« »
« »
« »
“« »
« »”
« »
O
o <<
) o y 19 “
® « » 1976 4 28 31 2010
B https: //www. uncitral. org/pdf/chinese/texts/arbitration/arb — rules — revised/arb — rules — revised - c.
pdf 12017 11 | S
© « (1980 ) U.N. Doc. A/CONF.97/18 Annex I http: //www. cisg. law. pace.
edu/cisg/text/text. html 12017 11 1
(D White & Case 3 .

e e

See William K. Slate et al.

UNCITRAL Its Workings in International Arbitration and a New Model Conciliation Law 6

Cardozo Journal of Conflict Resolution 73 96( 2004) .

59



2017 6

” @
o
N
o 1958
€ ) ( b 157 @
o 5
A} o
5 o
5 o 1958 « »
®
Y
o A
“ »”»
@ ( ) https: //www. uncitral. org/pdf/chinese/texts/arbitration/conc — rules/conc —
rules — c. pdf 12017 11 1 4 y 12
K b3 https: //www. uncitral. org/
pdf/chinese/texts/arbitration/ml — conc/04 —90952_Ebook. pdf 12017 11 1 &
@ See Yu Jianlong Conciliation in Action in China and CIETAC% Practice 17(3) Asia Pacific Law Review 89(2009) .
® § bs http: //www. uncitral. org/uncitral/en/uncitral _ texts/arbitration/
NY Convention_status. html 12017 11 1
® 5 o 4 » ()
)
o http: //www. sohu.
com/a/131973283_475942 12017 11 1

60



113 ”»

8 0

30 B

@eese 6

®

a)

4 > https: / /www. wto. org/
english/tratop_e /dispu_e/dsu_e. htm 12017 11 1
w 3.7 .
@ 22.3(a) -

See United States — Subsidies on Upland Cotton  Joint Communication from Brazil and the United States ( Subsidies on Upland
Cotton) WT/DS267/ARB/2 Panel Report Aug.31 2009.
See Dr Mikhalien Du Bois Protection of intellectual property rights as human rights in international law
at 92 ( Vol. 38 South African Yearbook of International Law 92(2013) . Du Bois
o See United States — Measures Affecting the Cross — Border Supply of Gambling and

Betting Services — Communication from Antigua and Barbuda WT/DS285/26.

i 22.4 o

o 4

(DB

61



2017 6

0@ N
7
5
. 11.3
20 o (
>> [43
”(in a holistic manner) % ¢ » “ 7 o
113 ”» [ ”»
“ »
( cumulative) @
@ o
?

9.
See Canada—Certain Measures Affecting the Automotive Industry AB —2000 —2 Report of the Appellate Body Mag 18 2000.
See China-Measures Related to the Exportation of Various Raw Materials WT/DS394/AB/R Reports of the Appellate Body
para 307 Jan.30 2012.
@) See China-Measures Related to the Exportation of Rare Earths Tungsten and Molybdenum WT/DS432/AB/R Reports of
the Appellate Body para. 553-54 Aug.7 2014.
Y @ 551 .

® 6 e

62



113 ”»

160 @ o 160

L@
20
40 .2
b2 . . @0
30 164 o https: / /www. wto. org/english/thewto_e/whatis_e/
tif_e/orgb_e. htm 12017 11 1
8D See Jeswald C. Salacuse Is There A Better Way? Alternative Methods of Treaty — Based Investor — State Dispute Resolution 31
Fordham International Law Journal 138 140( 2008) ; W. Michael Reisman [International Investment Arbiiration and ADR:
Marries but Best Living Apart 24 1CSID Review 185 186(2009) .
3  See William W. Burke — White The Argentine Financial Crisis: State Liability Under BITs and the Legitimacy of the ICSID

System at 3 =5 ( No. 193 Faculty Scholarship Paper 2008) . Available athttp: //scholarship. law. upenn. edu/faculty _
scholarship/193 ( Last visited on Nov.1 2017) .

63



2017 6

( ( )) o
1965 D

@ e

&

B
Y
R
@ o
Reisman B
“ 7 3D W. Michacl Reisman
186 .
&) Salacuse o
3D Jewsweld C. Salacuse 138 =139 .
http: //www. energycharter. org/process/energy — charter — treaty — 1994 /energy — charter — treaty/
12017 10 8 .

Salacuse o o

B 3D Jewsweld C. Salacuse 140
§ M “ ") https: //icsid. worldbank. org/ICSID/
ICSID /RulesMain. jsp 12017 11 1 & “

»

o See Sergio Puig Emergence and Dynamism in International Organizations: ICSID
Investor — State Arbitration and International Investment Law 44 Georgetown Journal of International Law 531 597( 2015)
& 52(1) .
See Guiguo Wang The ICSID Annulment Mechanism: Practice Problems and
Alternatives 2(2) China Legal Science 29 54(2014) .
@ 52(3)
G 38 .



113 ”»

@
B
( )
Patrick Mitchell
@ ( )
« »
o Malaysian Historical Salvors
B
B o
@ 17.23% 16.3%
7.41% 7.03% https: / /finances. worldbank. org/Shareholder — Equity/Top — 8 — countries —
voting — power/udm3 - vzz9 / data 12017 11 1
® @ 541 -
@ See Mr. Patrick Mitchell Claimant and The Democratic Republic of Congo Respondent Annulment Decision ICSID Case
No. ARB/99/7 Para 33 Nov.1 2006.
@ Malaysian Historical Salvors v. Malaysia 1CSID Case No. ARB/05/10 Annulment Decision para.79 Apr: 16 2009.
@0 o See Guiguo Wang International Investment Law: A

Chinese Perspective at 345 —360( Routledge 2015) .

65



2017 6

@
@

2014 € )
( € )N«

@ « » 1969 5 23 1980 1 27 o http: //www. un. org/chinese/law/ilc/
treaty. htm 12017 11 | S

a8 N { Do See Ignacio Vincentelli The Uncertain
Future of ICSID in Latin America Social Science Research Network February 20th 2009.

a 4 Guiguo Wang o 10 .

) @ 54(1) “

6D JuiGuo Wang 10 . Franck o See Susan D. Franck
The Nature and Enforcement of Investor Rights Under Investment Treaties: Do Investment Treaties Have A Bright Future 12 U.
C. Davis Journal of International Law and Policy 47 55 - 69( 2005) .

@2

o See Richard C. Chen A Contractual Approach to Investor — State Regulatory Disputes 40 Yale Journal of International

Law 295 297(2015) .

2] Reisman o

o See W. Michael Reisman [International Investment Arbitration and ADR: Marries but Best Living
Aparto Also see Markus Gehring Dimitrij Euler and Maxi Scherer( ed.) Transparency in International Investment Arbitration
( Cambridge University Press 2015) .

66



113 ”»

(

«

N ) &
( bi ( Do “

» “ ( » 2014 4 1

A}
@ o
« ”»
13 »
~
« 2
“« ” . « ? o” (59) “
»”»
« »”»
« »”
« »”
« ”»
«
”
O@ o
[
[} o]
& « » 2014 12 10 2015 317
2017 10 18 o ( ) 2014
4 1 o https: / /treaties. un. org/pages/ViewDetails. aspx? src = IND&mtdsg_no =
XXII - 3&chapter =22 &lang = en 12017 11 1 &
® » http: //www. uncitral. org/pdf/chinese/texts/arbitration/transparency — convention/
Transparency — Convention — c. pdf 12017 11 1
60  See International Institute for Sustainable Development Comments on ICSID Discussion Paper Possible Improvements of the
Framework for ICSID Arbitration 2005. Available at http: //www. iisd. org/pdf/2004 /investment_icsid_response. pdf( Last
visited on Nov. 1 2017)
& { . Yo
® -

67



2017 6

”» 0
@
« | ” 60
o o (e}
o
[13 ”
N o
-
.6
o o
o N o
o
13 ”»
[13 ”»
o
o
(13 ”»
[ ”» 2016
o A) N N N AY

€ » “ i

113
» « ” « » 63 << >> (43

»

<< >> “ » “« »

® e e

@

¢ ) 30 .
( . >y 7 .

See Guiguo Wang Radiating Impact of WTO on Its Members’ Legal System: The Chinese Perspective
Collected Courses of the Hague Academy of International Law vol. 349 at 525 —533( Martinus Nujhoff Publishers 2010) .
(o 7 ) 2016 2017
o N . G ” bs 2017 .

JL ) 1 “

68



113 ”»

(

( ) R o

@

13 ”

”»

i o
( i

o )

( » o

6 6 . . 59 -66 .

© Locknie Hsu N o 62 323 -344

©0 o N ( The Advisory
Conciliation and Arbitration Service) B http: //www. acas. org. uk/index. aspx?
articleid =4028 22017 11 1

(@) o See Marko Bratkovic Civil Litigation in China and
Europe 2 Russia Law Journal 157 163(2014) .

6 See e. g. Brent D. Ruben and Leah A. Lievrouw Mediation Information and Communication ( ed.) ( Transaction
Publishers  1990) o Acso see James A. Wall John B. Stark Rhetta L. Standifer
Mediation A Current Review and Development 45 Journal of Conflict Resolution 370 (2001) .

® & y 12 .

@ 62 . . 67 -84 .

69



2017

14

( ) «
»
( »
{ »
( )
{ »
{ »
@ ( »
{ » N
( »

@ « Yy 22
@ @ 85 -216
@ 62 . . 228 -241
@ ( ) . ®
® 62 . . 218 -227

70

)

”

@

( »

(

183 - 189



113 ”»

« ” [43 ”» ‘“ » 113 »

Abstract: The Belt and Road Initiative is a cross—century project involving many aspects.
Making a dispute resolution mechanism aligned with it will provide powerful support for China
to actually dominant and participate in the constitution of relevant rules. There are dispute
resolution mechanisms in solving commercial disputes economic and trade disputes between
states and investment disputes all of which have their own shortcomings and mostly reflect the
proceeding and technique of the common law and do not conform to the practical situations of
most participating countries of the Belt and Road Initiative. As the Belt and Road Initiative
was put forward by China China should lead to enact and improve the dispute resolution
mechanism of the Belt and Road including the establishment of dispute resolution institution.
Relevant mechanisms should bring forward a system that contains conciliation mediation and
arbitration based on adequately considering and analyzing current mechanism operation
conditions in the world whose purpose is not only embodying the characteristic of oriental
culture and fully reflect the wisdom of Chinese traditional culture but also abrogating current

systems in the world.
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