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Abstract ; According to the empirical researches of the 81 sample cases of “retrieving
self-properties illegally that legally occupied by others” on its conviction, measurement of
penalty and determination of crime amount, it can be seen that in principal, only causing the
damage of the property of the occupier can it be convicted of property crime. Sentenced to
property crime would lead to excessively heavy punishment. However, sentences of sample
cases would limit the application of the property crime and the cognizance of the crime amount
in order to realize the sentencing mitigation. Giving priority to the reasonable measurement of
penalty that “affirming a crime by penalty” ignores the accuracy of conviction and easy to
quell the bound among property crimes as well as the bound between property crime and other
crime which would cause too minor measurement of penalty, confusion of determination of
crime amount and difference on judgment argumentation. The quantitative legislation mode
and the relatively heavy sentence of Chinese criminal law is the root cause of “affirming a
crime by penalty”. The sample sentences of “affirming a crime by penalty” has its practical
rationality but is lack of necessary regulation restraint which would easily lead to concussion.
If the penalty could be given more measurement space in the perspective of legislation, it will
help mitigating “ affirming a crime by penalty” and help to realize the comprehensive
protection of property right including the right of possession as well as contribute to the

balance between crime and punishment.
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