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Abstract: Whether the plaintiff in the original trial can withdraw a prosecution in the
procedure of the second trial is not clearly defined in the legislation of civil litigation and
there are different opinions in theory and different handling methods in practice. Article 338
in the Judicial Interpretation of Civil Procedure Law permits the plaintiff to withdraw the
prosecution with the approval of the defendant and without damaging national interests public
interests and others’ legal interests form the perspective of respecting the parties’ right of
disposing. However it also stipulates that the prosecution which has been withdrawn by the
plaintiff will not be accepted again. With the realistic demand of legal theory of civil litigation
and effectively solving disputes it is necessary to establish different rules according to the
case type that is prohibiting the plaintiff to prosecute an action on properties again while
the repeated prosecution for the case on personal relation by the plaintiff is permitted. It is
unreasonable to permit the defendant in the original trial to prosecute separately without

conditions and it should depend on specific details.
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