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Abstract: The conflict between the exercise of trademark right and the protection of name
right is not only related to the scope of individual rights but also to the delimitation of private
rights and the public sphere. It is difficult to provide relief for the infringed about the free use
of the name the personalized and identical interests through “merchandising right” when
using the name of a natural person with a certain reputation as a trademark. To maintain the
balance between the public interest and exclusive interests of celebrities it is necessary to
test. When a

define the celebrity range in law through the “direct commercial identity ”

natural person uses his name with a certain reputation as a trademark it involves the
measurement between the trademark right and name right. The expansion of the
proportionality principle makes it possible to balance individual rights in conflicts. According
to the principle of proportionality neither party is in a dominant position in the comparison of
power. The deprivation of the trademark right of a natural person around the same name does
not have a rational basis. Based on the specific circumstances of the case the only feasible

solution is to endow the responsibility of avoiding confusion to the obligator.
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