“«

® o6

160

:16BFX163)

4
K

)
)

(

»2015

2003

4

2003

16

23



13 »
@
13 b4
19
,®
. ?
? ?
N
~»
@ N ( N » 2007 158 .
&) @ . 317.318 .

161



2018

5

MK

2000

(Uncertainty)

2005
579

©

12



MK
»2016

44

:

. 2016

.®
0;@
o® Q o
L@
—2016
‘A ¢

HK

»1997

9

A-005

»

(

2011

163



2018 5

113
( ) . H@
B
.1
113 b2
o @
113 »
0® o
(E] M » 2005 8
() N ¢ : » 2000 65

@ See Paul R. Milgrom Douglass C. North & Barry R. Weingast The Role of Institutions in the Revival of Trade: The Law
Merchant  Private Judges and the Champagne Fairs FEconomics and Politics Vol.2 No.1 March 1990.

® . MK — » 1998 35

() M N » 2006 2

® ) . 36 .

164



113

©

HK

MK

)

(

I

)

2004

1997

”» @

?
Q‘()
@
@
2014 179
16 .
» 2003 252
6
2010 1447



2018 5

1. o (D)
N ;(2)

2- o

K

3. o

@

4. o

(13 »
@

b2} @ 33 o
25 K« ) 2006 2
2 K Y 3 2004 450
@ . N . K ) 2002 127

166



(
(
. J.
327
@

« ”»

113 ”»
13 ”» 13 ”»
) o
; -
®
20 1 ”»
L@
11 V12
L
¢ » 2010 2
) ( $1999 4
HE¢ » 2016 58 .
1« — Y1) 2008

73

167



2018

5

- 7
; ¢ D .
.«
”3
@b
113 »
. C )
14

33 I yo1 2004 103 .
3D See Paul R. Milgrom Douglass C. North & Barry R. Weingast supra note 20.
35 H » 2006 56
36 I N ) 1972

168

°

163



’70@

1980

$2002

358

1

1985

2014

15

2324
2017
2011
»2012

4243
1

169



2018 5

B
R
B
0@9 )
Y
()
40 ¢ ) 2013 1 .
® M y o« »2010 3
® . N . HE¢ ) 2004 170471
49 : ( ) 2010 24

170



( )
11
@
@
()
Commenda o
.3

&0 30 163 .
6D . ¢ : ) 2006 7091
52 C.W. K » 2006 2
3] ¢ ) 1996 76 .
%) ¢ ) 2008 1142

171



2018

5

O
b
® K¢
60 @ N 351

172

(

$2013

6



”»

[13

»

»

»

(

»2003

2014

5

€«

192

[43

173



5

174

113

[13

»

9192

»

(Implicit Incentive) :

§
»2014
»

2018
Ko
®
,®
»2015 1
12
. . 2006

87



“ g (Explicit Incentive)

( s . ) o (law
merchant) N
®
© ¢« 3
o A
» ¢ ’ )
.®
R
L@
@
@& See Paul R. Milgrom Douglass C. North & Barry R. Weingast supra note 15.
6 See Paul R. Milgrom Douglass C. North & Barry R. Weingast supra note 15.
() ¢ ) ( »2001 3
6 K Yy« 21993 5 .
@® HE¢ . » 1991 430 .
(8 = by« 2000 5

@ See Vanessa Finch The Measures of Insolvency Law Oxford Journal of Legal Studies Volume 17 Issue2 1 July 1997 pp.
227251.
@ K : » 2016 16

175



2018

(43 »
A Y
() ?
»
o ?
B
L@
@ 63 46 .
@ ® C.W. 7.8 .
@ 1 ¢ ) 2013 128



N Y N o
o Y
:
o A AY
A)
:

AY o

o o

:
:
o o
K
Al o
N o
N o
o ~
N
7
o
:
N N
o
:
® @ . 396 .

@ See David M. Kreps Corporate Culture and Economic Theory in Perspectives on Positive Political Economy ed. by James E.
Alt Kenneth A. Shepsle Cambridge: Cambridge University Press 1990 pp. 90-442.
@ S Y « 12000 3

177



2018

5

178

§

362 1

2000 172
568
2003 15
$2008
2011 12



”83
)
° - &€
) 589
()
8 ¢
) :(

542

»

113

- &

2010
1998

46
106

o ”@

”@

179



2018 5

14 2

(43 ”»

Abstract:The basis of commercial transactions is mutual trust between the parties. The
process of achieving fulfilling and completing a transaction is full of uncertainties and risk for
the parties that the transaction purpose cannot be achieved. A complete credit system can
reduce uncertainty and trading risk. Commercial credit is the foundation of commercial
activities: universal equivalent and currency generation are based on credit; transactions
maintain credit to form commercial rules; commercial rules run through the whole process of
commercial transactions. The commercial subject is the concentrated reflection of commercial
credit institutionalization and the manifestation of credit subject in the field of commercial
transactions. The development of commercial credit promotes the evolution of the commercial
subject system the composition of which is determined by the demand of commercial credit.
Commercial behavior is the externalization of commercial credit in commercial activities and
its system design is directly affected by commercial credit. Commercial credit is the soul of
commercial law and it is the only way for commercial legislation in the new era by

constructing the “building” and normative system of commercial law.
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