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Abstract: The key to judge the legal capacity and behavioral ability of administrative
contract’s party is whether there is a corresponding power of signing. The judgment of such
power could be carried out at two levels: whether there is a direct provision for the power of
signing; whether there is a general administrative authority covering the subject matter of
contract plus the availability of using the form of contract. In practice the judgment of
competent contract party is controversial due to the inconsistency of legislation. The
administrative power of agency on a certain realm could not be the reason of denying the power
of signing for the government. In administrative contract litigation according to the traditional
rule of defendant determination the separation of defendant and the signing party often
appears which contradicts the contract relativity principle. Meanwhile the technique of
defendant determination is often employed to legalize the defect on signing party of
administrative contract. The introduction of the notion of ex post recognition could facilitate

the mitigation of tension between the theory and practice.
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