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Fundamental Rights, in Mirjam Kinkler & Tine Stein eds., Constitutional and Political Theory, Selected Writings, Vol.1I,
Oxford University Press, 2017, p.256.
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Abstract: The judgement of relevance to the constitution in record and review refers
to the activity of judging whether the dispute involved in the record and review case belongs
to constitutional issues. The judgement of relevance to the constitution should consider three
factors: the legal hierarchy and legal field of the disputed provision, and the type of the
higher-level law outside the constitution. It should be conducted following a two-tier analytical
framework of ‘positive determination — negative exclusion’. In the positive determination
tier, the legal hierarchy of the disputed provision is a factor to be considered; the record and
review authority needs to identify the specific higher-level laws based on the overall scope
of the higher-level laws outside the constitution of the disputed provision, in the order of
legal form, legal document, and legal provision. Disputed provisions without higher-level
laws outside the constitution should be determined relevant to the constitution, while whether
those with higher-level laws outside the constitution are relevant to the constitution should be
determined in the negative exclusion tier. In the negative exclusion tier, both the legal field of
the disputed provisions and the type of the higher-level laws outside the constitution should
be taken into account. Disputed provisions belonging to private law should be determined
irrelevant to the constitution and their legality should be reviewed based on the Civil Code,
etc. Whether a disputed provision belonging to public law or social law is relevant to the
constitution should be determined based on the type of its higher-level laws outside the
constitution. When the higher-level law outside the constitution belongs to the implementing
provision, the dispute should be classified as a legal issue, and the legal review of the disputed
provision should be conducted. When the higher-level law outside the constitution belongs
to the interpretive provision, the dispute should be classified as a constitutional issue, and the
constitutional review of the disputed provision should be conducted.
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