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Abstract: With the increase in minor offense cases in China, discretionary
non-prosecution has shown a clear trend of expanded application in judicial practice,
owing to its characteristics of improving litigation efficiency and realizing individual case
justice. However, issues such as uneven application of non-prosecutorial discretion, blurred
boundaries between prosecution and non-prosecution, and inconsistent use of different types
of non-prosecution have become increasingly prominent. Establishing substantive regulations
for discretionary non-prosecution is of great significance in regulating the exercise of
non-prosecutorial discretion by the people’s procuratorates and avoiding the abuse of such
discretion. To prevent the excessive expansion of prosecutorial power from encroaching
upon legislative and judicial authorities, the principle of proportionality should be applied as
the core principle to regulate discretionary non-prosecution. This necessitates defining the
scope of cases eligible for discretionary non-prosecution and establishing limits for applying
discretionary non-prosecution. Guided by the principle of proportionality, a three-stage review
standard for discretionary non-prosecution can be formalized. Cases shall be sequentially
assessed by prosecutors based on the deserved punishment standard, public interest
standard, and appropriateness standard to decide whether or not to prosecute and the type of
non-prosecution.
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