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Abstract: The use of reason in the investigation of cases is an important feature of
traditional Chinese justice. Its semantic source is the words of the Duke Zhuang of Lu as
contained in the Zuo Zhuan while its substantive source is the Rites of Zhou's phrase ‘to
interrogate with reason’. There is a broad and a narrow sense of reason in this term. It has
both an incriminating and an exculpating function. An incriminating circumstance must occur
after the disputed facts and be contrary to common sense. The exoneration of guilt can be
achieved by judging the facts and the evidence. There are differences between incrimination
and exculpation in terms of criteria, object, subject and result The traditional judicial doctrine
has placed greater emphasis on the incriminating function of the investigation. There are both
similarities and differences between the use of circumstances in the reason—based investigation
of cases and the contemporary rule of thumb. The similarity lies in the fact that both are based
on everyday experience. The differences are threefold: firstly, the rule of thumb can only judge
the facts of evidence, not the facts of a case, whereas the use of reason in the investigation
can judge both. Secondly, the facts judged by the rule of thumb are definite facts, whereas
the facts judged by the court considering reason are probable facts. Thirdly, the rule of thumb
tends to judge the facts with positivity, whereas the reason—based judgment tends to judge the
facts with negativity. If the contemporary judiciary wants to draw lessons from this method
concerning reason, then it should be cautious about using incriminating facts and pay more
attention to exculpating facts, so as to effectively avoid the unjustjails and to vindicate those
that have been formed.





