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Abstract: The dismissal procedure of compulsory medical treatment is crucial to guarantee
the personal freedom of mental patients. It has been nearly ten years since the implementation of
compulsory medical treatment for mental patients without criminal responsibility, which urgently
needs to be summarized and reflected. The real problem of the dismissal procedure is not the
difficulty to dismiss the mental illness, but the disunity of application. The opinions of experts
and family members are the most critical factors affecting the judge’s decision. As a result, the
dismissal procedure presents a mode of ‘medicine & family’ in practice. This model focuses on
the assessment of the personal risk of those who are subject to compulsory medical treatment,
and pays too much attention to defending society while ignoring the protection of basic rights. In
the field of medicine, the evaluation mechanism of the dismissal procedure is not standardized,
which has caused difficulties for judges in the subsequent trial. In the legal field, judges lack
the means and ability to judge evidence related to compulsory medical treatment and carry out
administrative logic. Moreover, under the influence of the concept of retribution, compulsory
medical treatment is still punitive in a certain sense. Because of this, the dismissal procedure
of criminal compulsory medical treatment should be transformed into a rights protection model,
which should be jointly promoted through the standardization of the evaluation mechanism in the

field of medicine and the legalization of the dismissal procedure in the legal field.
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