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Vgl. Peter Gottwald, in: Miinchener Kommentar ZPO, Band 1, 6. Aufl., 2020, § 322 Rn. 87 {f.; ATz = FEPRS [ REHF
FAM ] (BASCEE, 2015 4F) 623-627 H 5 3k 10 (RAFFIATL ), L HE AL 2019 4FR, 5 446 BT,

Vegl. BGH NJW-RR 2010, 640 (641), Tz. 15; Herbert Roth, in: Zivilprozessordnung (Stein/Jonas), Band 4, 23. Aufl., 2016, § 256
Rn. 6.

Vgl. BGH NJW-RR 2010, 640 (641), Tz. 16; NJW-RR 2008, 1495 (1499), Tz. 49.

Vgl. Leo Rosenberg/Karl Heinz Schwab/Peter Gottwald, Zivilprozessrecht, 18. Aufl., 2018, § 97 Rn. 36, § 154 Rn. 14; Hendrik
Albrecht, Die Streitsache im deutschen und englischen Zivilverfahren, 2013, S. 206 f., 215 f; Carl Hahn, Die gesammten
Materialien zur Civilprozessordnung, Abt. 1, 1880, S. 291.

Vegl. BGH NJW-RR 2018, 906 (913), Tz. 65; NJW 2011, 2195 (2196), Tz. 19; Ekkehard Becker—Eberhard, in: Miinchener
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Vgl. BGH NJW-RR 2018, 906 (912 f.), Tz. 65; NJW 2018, 703 (704), Tz. 23.

Vgl. BGH NJW 2011, 2195 (2196), Tz. 20.

Vgl. BGHZ 197, 162 = NJW-RR 2013, 873 (875), Tz. 29; BGHZ 69, 37 = NJW 1977, 1637; Ekkehard Becker—Eberhard, in:
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Vgl. Herbert Roth, in: Zivilprozessordnung (Stein/Jonas)(Fn. 26), § 256 Rn. 104.

Vgl. BGHZ 69, 37 = NJW 1977, 1637.

Vgl. BGHZ 125,251 = NJW 1994, 1353 (1354).

Vgl. Herbert Roth, in: Zivilprozessordnung (Stein/Jonas)(Fn. 26), § 256 Rn. 105.

Vel. BGH NJW-RR 2010, 640 (642), Tz. 19; Ekkehard Becker—Eberhard, in: Miinchener Kommentar ZPO (Fn. 25), § 256 Rn. 85.
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Mg AT DU SEYRIATER ™ B ML  (E R AR I SCEE R R Be e, i HUR R R T Y

S UL IT RS (G RS S 5 SR A ), R B IR A e S (RFUFDRZAIFT (HH)), o
W AT PR W] 2021 4ERR, 55 1-106 51,
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YRS AT B B2 A, WU 2 S NS BB S S22 i A5 IR TCAL Y T3 1, SUATE
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See Restatement (Second) of Judgments, § 26(1)(b), cmt. b; Richard D. Freer, Civil Procedure, Wolters Kluwer, 2017, p.675.
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See Restatement (Second) of Judgments, § 25 emt. h & illus. 12-14.

Vegl. BGH NJW 1990, 1795 (1796) (unter 1 2); Peter Gottwald, in: Miinchener Kommentar ZPO (Fn. 25), § 322 Rn. 120; Hans—
Joachim Musielak, in: Zivilprozessordnung—Kommentar (Musielak/Voit)(Fn. 54), Einl. Rn. 75.
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Vgl. Leo Rosenberg/Karl Heinz Schwab/Peter Gottwald (Fn. 28), § 155 Rn. 5 ff.
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Abstract: Chinese judges are supposed to follow the model of examining the validity of
civil contracts in any civil process sua sponte. Ordinarily, the identification of this validity, which
does not locate in the operative part of the final judgment, also enjoys the res judicata effect of
final judgments. In civil law traditions, since there is no need to review every related issue, the
identification appearing only in the reasoning part of the judgment has no such effect. The res
Judicata effect of the identification of contract validity in the reasoning part will be acknowledged
by both Chinese law and civil law traditions, if any party explicitly claims for the determination
of preliminary legal relationship in the case. The Chinese court should consider the validity of
civil contracts as disputed issues of its court hearing. Accordingly, the rule of judicial review of
validity of civil contracts sua sponte could be substantially reformed, while it is procedurally
necessary to demand the judge to give clear direction to the parties regarding the scope of res
Jjudicata effect. For the determination of the res judicata effect of this rule of judicial review,
there should be further explanation of the legal requirements for relitigation. The aforementioned
understanding of the res judicata effect is distinct from the theory of issue preclusion since this

understanding could provide a much clearer solution for legal application.
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