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PEAEA AR MRS R [R) I, FAE 3 B BOR XU R T B2 D NS L&k iz 1y
TSR AR F o — 5T, SRR DRI AT AR R BH D UL B2t e 45 Jit PR 5 BB A P
FEERADLSREEIE , 0 R SR RO M £, 3 AR o 75— 5, kR 1
o JBE Tl P AN I W R R SRS 14 e M 5 7 R SR R R R0 G A B DR SR AL
i, KRORIG I T SR I A MBS s AR ROMERE . H AT AT ST 2 A b T RA R
F1 25 T AL A 400, BRI RASL 14 5 LA 7 55 5 | A SRE AR e P o £ 5 1A 2507 5, T
X ) S S AL, BIVOE SR 5 A 4R T AT A 5T 38 DO IE o S A B T AR
(B i6 , BT S5

Wt R AR T R KRS H i B, KRB 5 SR DT I B AL i 5 AT U ST AT )
2020 4F 10 7, B2t (RO ise 5C T I 2 S 20t N T e R s AR B2 e i
PR CLARRIFR (AL RFTHEIU)) O, WEIF LU TE O AT RE (A R5E
B ST )R LU, 9 AT RS EUR E Y SR RDEUR A HE ATIERAEZR (9 5B — 3
e A ST SR S A ML) ) [ P, s s s R R0 3 s ML B9

—BEEENE.: BREGESREERE

UTAEAR, SR YA 0 FHAS Wl R Db -5 AU o il T L HS RS ST r 11 sl 2 B gy
A 05 | R X B AR 0 2 @ SR I A A W R B T B, © ST A S
TGRS T iz HAREVE AR TR R AP T T i
BARHIE @ S T B A B S UK SR AN S R R RR T |
TRk FAL 2R DAL , A 25 OB % 4 AL 0P IE A Rk AL A5 7
RGPk, 2022 4 1 A 4 HEZEHERE IS TV AEBATHE 2 25 E 5
LB B R DU e A (LR R SR 55 S e B ) (U AR (3
IERLE ), ISR SS , L)z 2 4E Bk

LR EARF TR B 2 AR sk 4R F 5t LRRFA LA AL
GEHR Tk R AR AEZE, I T JCIE MR AL ZE 30T Tk ST ERESIB 5T . HaRk, 2R TRA R
FALH BB INE Al kS 2, kR R A B A2k R, NI R S L
BN EREIN, A5 SIB SO R I, A b B e TR A AR, ML S
FORRE RO X ARE R T AT 0 8, B S L RS A SHEIE AT RO PR ST IR

@  See P9 _TA (2020) 0276 European Parliament Resolution of 20 October 2020 with Recommendations to the Commission on a

Civil Liability Regime for Artificial Intelligence (2020/2014(INL)), at https://www.europarl.europa.eu/doceo/document/TA-9—

2020-0276_EN.pdf., Art.5. (Last visited on January 15, 2022)

ZOLHTF (BRI RIS 2 ), 20 (P LS ) 2020 AR5 3 301,56 167 L,

SO ERL (REERATEL R 7 — R T2 A M I i % ), 28 ( RIgEIAIR ) 2018 4E 5 A

16 H, % B0O6 it

@  ZIE  (ONERTF INTE R G L), 2% (CSCHiai ),2020 459 A 12 B L4851 T4 GRS n i ), 4
EER) 2020 4555 12 101,55 139 5L,
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K 2E#H Balkin XA VEAZ FHAT T IFFAQIMERIAFSE, B85 S A Mh KA E R
B2 B PPAG R AR LG N B 78 S AT A o 18 SRR T AR 5 M 25 L R AR AR
BT YN I E ) TR AT E RS (algorithmic nuisance ). 874 5 F 45
B AU DAk A N4 T XU B A I S i oA i) P 254 (A S A b A0 50 XU
oY 55 KU IR ZS: , 28 B R 2 MRS ) X IRUBSE A AR A 7 25 S Ak %o 2 e s L (3
PRBA ) F il sl s AT T BC AT ol s ma g A T8 F il (B IaAk ) R B
BN E AR AR B = B W KO SRy (kA ) 4. O B
FEEAR T AL RGN R IO A R A B O iR XU Bk AR R, LR Y
(REFE RSN, SCE R BRI, A A SEPR PR S, R B R
SRy N Y A o i W V07 D = M L = R 7 05 % =00 e NI =X N7 g € LT
TE WU T35 sk 4 S A AR 7 i s IR 55 (0 FEL T B VA2, © AR il TR
&), (H I ARAG LA B F . BIEIARER 2 B AL BR 48 AAT094T3h B 25 1],
BN 37 B NSRS I A 2S [RIER 1AT R W R BT Bk AR AR IR B
B AL FR A T30 F i AR RS (H e — R BTG 30, g R s A&
SR AR WA A DX S A AN AN A BT ISR AR [ AT R . SRR R R Rk
3 X B EE 1 AE A R A RS HE P A A TR R R R A A B
Rz 95 b T T80, 6 s S R s S AT e B, i AR P
U BEHERE R R R S iiak s RN RS A 7 i A il
PEVE R P 5 E R BRI B A kR R A T A ©; Mok B B
B T TR, X B F- A T RN . LR IR F A SR B R (BN EER T2
R SEAE BB RS0, AT REXT AT S BRI B 2 T AR A 67 T R

(Z) EEmE: ETERNEGKEE

R AR A R EGE R R R R 0 SR E A RT BB IE BOHE GET 1vA R
FERGE I HEREF . FRmt 50 R AR ZE AR ER S5 R
Zead R, B AT RE DR D DL 58S TR | 2 R 5 e 2R — A i R R TR R TR 4
W, TP BRI 5 R © Bk AR — AR A AT Bet: , anflcdi T & 2
WR LS N TAL REASIE 2 2 > XPIE N A T B FRAE AR, —SeHEde P ) H Rk e 3= L

(® See Jack M. Balkin, 2016 Sidley Austin Distinguished Lecture on Big Data Law and Policy: The Three Laws of Robotics in
the Age of Big Data, Ohio State Law Journal, Vol.78:1217, p.1237-1239 (2017).

© 1, KA AT AR I B F AR 28 T M 5 R B L A3 28 AR O IR A R W TS 1) RS /N Y
BRI H AL AL G 4l = B . See Article 29 Working Party’s Guidelines on Automated Individual Decision—making and
Profiling for the Purposes of Regulation 2016 /679", at https://ec.europa.eu/newsroom/article29/item—detail.cfm?item_id=612053,
p-10 (Last visited on January 15, 2022).

@ S W CRBIEAR AR 5P TR £ R BEFRH I RE SO, B FEH E M, hups://www.thepaper.cn/
newsDetail_forward_16167906, 2022 4F 1 H 15 HiJilnl,

See Mark A. Lemley & Bryan Casey, Remedies for Robots, University of Chicago Law Review, Vol.86:1311, p.1323-1324(2019).
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52 B = T RSB BRI R B4R . AR 3k A s S o — A
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Hil——F kR H MBI TR TR AR . Sk AR BRI B 5 2R,
A= AR ZE R BT RS, RDRF S 5 AT o WU AR G slfl 12 o 947 DA i 1R 5 i
BT s SAA T W AR DRSS R ) o ()AL, B A5 SR T — M7 o Aid T

—EIEEAIAE T R R EEREE

BEXT B 45 1 N R B AR T B FARURE . Lessig IH44 1 DUF R X 20
15 SRR SRS . B AT & L KRBT 43 SRR S WRR S xR  © i
BV, M TR E A LERT AR 5 S B RS PR AR S A e xR 5 1A T
5T BT IR Lessig (UASBIE R BARAARE FAEAE TS RS i Bt A EAL R
AP R A AR T (E R AL TP B S O SEAE R A T R AE M 48 5 N T eI
HARFFIA B SGTE . X5 A S s i AU S f= 3, H i 53 2 2 L et S 1 30
PRI ARSI AT SR AR R TS 58, (Fak 2807 iz A A2

(— ) IRKEHEAMFEE / AN AR EOMFBREZARE

2018 4F 5 H BRI & Ml dr 26 1) ), B A N B i) — et s 4k
ABUR) R B BE 56 4% i ar WP BURIBGsT e stA R4 . IE (N AERMRIE) d
SR T I DR B Sk A 5 N A T A P SR, SR D T AR e BT T A
FRIAN A, A IR AR IR S 5 B3 o ek e o o

1. R R Sk LA 5 AN ATRACH] 57

(BBt ar a0 ) 28 5 26 00E 1T A B AL BRI A 3 A B g 4 S
LA FR A S0, e e /N S s P U, BRSO OR A7 TS, S B 5 DR P T U 25K

©  See Rachel Metz, Microsoft’s Neo-Nazi Sexbot Was a Great Lesson for Makers of Al Assistants, at https://www.technologyreview.
com/2018/03/27/144290/microsofts—neo—nazi—sexbot—was—a—great—lesson—for—-makers—of—ai—assistants/ (Last visited on January
15, 2022).

Lessig $2 5 AU AR BOR AL (OBl 200 ) SEERHIAR OO BB ) IFx R H L , FHTS
FGHLH L . See Laurence Lessig: Code Version 2.0, Basic Books Press, 2006, p.223.
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SERERE b B N AL PR AL 1 R LA , i S A SR Bt A A R Rl
SO FR A RS A T SR RO S AR iR T o ehh, (— s Rar 45401 ) SRR
i EORRR B HERG, TR 528 71 4% MAESCER 12—22 W858 = AR IO b A OC
5 SVBCR] XA N Bl (15 T A S TEASC HIBRAR (Bl s ) BIR il Ak BEAT s #5217 AL

— BB BRI [ S BREACR] o (— BB dr 2661 ) i B s AR [l 17 ¢
4 [ S AL BRSNS ABCH S B BV KU, T TR0 kb 28 SE RS RIE (R
F BRI R, SGE AR RE A 2 R A S S 5 DRI S RO K I > A
T B3 AR SR A A5 B AR DU BT A 4% XU REAU ) 1 JE R 3K o

(I AEERE) 5 5—8 MU 1T ATk IE 2 s WIeh A B e/ ME 2
1325 WY A5 SO 25 DY B A A AN 5 T HAS A5 I A0 A B A R AR A R AL A Pl 52
AL AT A S TE AR FEA M BRAN S BB ALSE (2 44—48 J% ), 7ERE ML D5 Tt
KT HE IR Sk -5 AR AU i

2. ANABAE R KI5 KA Ty S0 B[

ST N A 3 SR E LR S R T A SRR AR, T AR R T
TR SE R BRI  7ERIE IR E RGO TT A A S S A o

G, (—BEAE R 2 00) A CAN MG B IIE ) SGE TR A AN B 1958
E SRS I DR WNIE BE 27tk A6 Tl G B PO ALIE 3 R DN TR R Uk 2 W I AP Wk €7
(s 2o H IO A A SO ) 3 8 S S I T ) 5 . © B SRk R ek
R AR T B BRI A A A @, i P AR DGR U R
55 Jei e A B DGR U R S A N R , B0 R A B 3 e R 2 R A D A R
A7 B A4 ARk PR B Uk o A RS AR R AR R S IS R R T RIS IE R
PP I B0 AR T P RS ok BRI T o, AF A E A . N T RE SR
RYGAEESE ST A TR, K5O A AR AR RS N alH B e AT i
ERT ST 2T AT BER G TARIEE S AR S A g AT 3k 5, Wofs 330k
U 0 T A A 1 A5 7 o 2 R I, B A IR 1 O PT R AN M1 © EAh Bk e A
AR B AL B A N B2, e S A 1 A 2, RS A8 2 B 44 4k, Ep B i) =
AN R RS A NG PR B0 580 A AUBS: ) 3 i S AR A S A e ad e R A T A

See Article 29 Working Party's Guidelines on Automated Individual Decision-Making and Profiling for the Purposes of
Regulation, supra note 6, 8.
Z ORI : R RBE IR AEAEEUR) ), 2 RSB ) 2018 4F585 3 199,565 109 BT,

See Al Now Institute, New York University Submission to the European Commission on “White Paper on Al - A European

@& ©

Approach”, at hitps://ainowinstitute.org/ai-now—comments—to—eu—whitepaper—on—ai.pdf, p.4 (Last visited on January 15, 2022).

®

See White Paper On Artificial Intelligence - A European Approach to Excellence and Trust, at https://ec.europa.eu/info/sites/
info/files/commission—white—paper—artificial-intelligence—feb2020_en.pdf, p.11 (Last visited on January 15, 2022).
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AR A AR 135 8 5 A B, © S BE Bk 1 S AL e v o S 5,
THLEEE T PR Eh A | [ M AU, SR P B P R L S BRI ]
AR SRR HZ T A R R 3K P ORI e 2

IR HERE 22 F B | N TR RE S R0 2 5 5 bk 2 e R0 Sl vl bl s 3T
S A BT M Tk — B TR, — 5 T S, B AR 75 1 S A (R 1
VAR AR T M AR 15 S %6 5 S LS 2, © TR T8 AR H A R
DAL S L 5L, SO (digital empowerment ) H 5017 AL RIZE R, 41
BRI (R HERCR]  Bh25 005 SRR ), S Fh & B R S 1 68 s
B 7 SRR BT R RORIIE AR 15 2052 R B S ASCR 142 o s e 6 B
SRR DT RS S (T 5 R . e TR FE Rl BE ST, AT 24/ A5
ST BRI e 44 A8 R AR, A i S A B A VR R R T
TEWS I P IR SR LA ) 3 e e AR 1A RS0 S 1 b Y o S 2 A%
Ko ® (—BIR R O) T M B ) BORBCR T bR AR AR M
BT 48 AU AR ORISR 2 ML B 1T 90 7 2 L 0 0 B
HTE AU RARRGE RS G X AR S ST A A

(Z) ERIR R A 5 2 E R

B B B PE RIS B I BRI e nk RS e
S A AR TG B IF AT BT IR0 A5 A2 AU ] SR 158
L TR AL W BRI 5 A RIS, @ A5 Tt DABE AR TE
5 @ L X B A B R PR 5 W 7 26 53R B S S A TR A T
oA b S XA A R B A P T AR

5 See Al Now Institute , supra note 13, 4.

ZOUTIRAR : CHETAEAEN F SR UR SRR I3 S 8 S i B Ty ), 28 v vy ) 2022 4R35 11,56 109 5L,

@ ZULHIE @, TIRASC 5 146-147 T KK (AR EHLESIRMEE: SRR 20 BAAR LR ), 4 (4
FRITHE 24T ) 2019 4E40 6 1,45 22 7T,

See Julie E. Cohen: Between Truth and Power - The Legal Constructions of Informational Capitalism, Oxford University Press,
2019, p.2.

Z: LA GRS M5 BB 1 R BT ), 30 QU ARIE%: ) 2021 4255 3 30, 26 47-48 0L,

WA 2 SRR T AR i 32 o W sl B v 2 45 0 2 DAL R, B 3 50 T 1 o DA 53 5
. SR ), BhHSC, 5 48 T,

@ S [ 3] Rl (CGEEBEABBOR S SR ), 7R T I, 2 CGRBRIEEETR ) 2020 4555 3 01,55 7 11,

@ B s p R S AR SR SRS B 1 24T RUR] . See Danielle Keat Citron, Technological Due Process, Washington

University Law Review, Vol.85:1249, p.1249-1314 (2008).
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SRR SRR SRR B AT 5 R AT R i R i i R R
B S EIL TR R 5. InEER AT, BIE A TR ES . 2016 4,
2T SRS IR ZE R BUM ML 2 FH R 3R A AR A 4R 3P6 2 fnA T AL S ), AT 58
TRRARES @ Bk TR R B ks VR i A A B S DR S5 e Z M R B
i R NPT B, B4 DA A SR AL B9 f# B (outcome based explanation ) 5 DL #5 hy 3
kA fERE (logic based explanation ), @ Bk Al i BEPERE AL PRBEAS N BIATE S EARMEIE
MR PR B8 G SR AR AN A E B B T O (— B R Ak i ) A (A
MNE B ) FEA NBHR AU B 09 B2 i A T 2 02— Fh R P AR, AR
RS A S SE Z B S, @ REE BRI YBF i i6e. FE (4
NG BRI ) 5 24 Z5R1T1EHA A S st 2 0038 PP P Re A th e . Cak
g ) R T REAE A AN O A B A, IS R 48 B2 5 | B9 AT i B R | 22
SREEHMERENR 55 P4 DL 28 5 X5 P R IR e 2 IR 55 (R 1B O, 0 A 4 07 =X
SRR ERE IR S A B | H B R EEE TS (5 16 2% ). LA, i e
WECE T IR A HERE AR S B e B A P AR A A A (55 17 5% ) SRR r i
PR FEBOR T SR B L EARBEH P B A S 2 51

2. Fok Wit 5 k¥R r e B

AR P A ] Y S AT AL S AR B M T S A R i AL S R . SAE T TR
SREETIT R BT 201 % R B RRe R VFEs — AN ME R R A A kAT, NI B T4 &
AL BETT T A A AR R R A @ S PTG B A% N TR R LA AT
NOW $2 i, S8 X5 AT e A 1 TR TR SE IR A2 DRI SENR G2 R U7 [l AAE S SRS A
123 KA S T A B A TE ML SR - AT DAY, AR EE— RS N S AN B Lk 52
A EA LR R TIHESE R A E S A EIRMRES 5.9 L EEZ 2019
AE 4 AR CRILR T ), BOR A w0 B SRR R G THERRTE 1 D B L FRA
L 427 T (4 52 R DA o @8 [ 27 36 A A F B AR AT AR R 5809 ) 352 8 — Fh 37
TR, B 5 e U M R LR @ BRI 5 IR 55 Tl 2019 4 4 A kAR

@  ZWEPAE: (LB M2 EAEEAERTE ), 80 CHLBIEIIIT) 2020 4555 6 41,45 170 i,

See Andrew D. Selbst & Solon Barocas, The Intuitive Appeal of Explainable Machines, Fordham Law Review, Vol.87:1085,
p-1099 (2018).

®  ZULHTHE @, 357305 173 T

ZILHITE ), T4 3, 55 101 BT,

@ See Nicholas Diakopoulos & Sorelle Friedler, How Hold Algorithm Accountable, at https://www.technologyreview.com/
2016/11/17/155957/how—to—hold—algorithms—accountable/ (Last visited on January 15, 2022).

See Dillon Reisman et al., Algorithmic Impact Assessment: A Practical Framework for Public Agency Accountability, at
https://ainowinstitute.org/aiareport2018.pdf (Last visited on January 15, 2022).

See Algorithmic—Accountability—Act—2019, at https://www.europarl.europa.eu/RegData/etudes/STUD/2019/624262/EPRS_
STU(2019)624262_EN.pdf, p.53 (Last visited on January 15, 2022).

Z LRI : (R Al i AR AL 5 v [ 7 58 ), 4 CERRBITSE ) 2021 445 2 18,55 104-105 B,
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SRR SRE R E R AT NSNS 1E CEORHE LB R . s 2 505
PP PP D7 SANREAE 2 WU R R T R AR R SR R 3 BB IR S ) B, ik e R
TROVLJZ T B HAASARAR BRI SR, 3R (A5 0E SO ) BB SR . i, 2020
A, R MTECIE STE X B T AOAR AR 5 |k B U o T X B I g, SE AT A FEC ik B
TR RS 220 Al 50 TR A Y A B R R R E BT T AT Rk IR AR B Ay
PR “HHRIBL”, © X —BUE T U T AR TN & 5 B0 T ol iy H st
FAFRIRARST H1E 5T

= BEREERRMEE N T

N T REAE N — PRV, HA AR TR GERH AR, A AR R VA SR

(=) ERAIETEEZTSE5ER

NTREREW ML ARMEOARAZS . FILRIT A N M RERTT R Sl 2R3, %L
PEe e il S AR I 7 R BRI N AR 25 R SRR AR E
R PEMARG S , B2 RN AT RE(L 7 5T — RS s 1540 A 32 38 A EpLas

@) See A Governance Framework for Algorithmic Accountability and Transparency, European Parliamentary Research
Service Scientific Foresight Unit (STOA), PE 624.262 — April 2019, at https://www.europarl.europa.eu/RegData/etudes/
STUD/2019/624262/EPRS_STU(2019)624262_EN.pdf, p.53 (Last visited on January 15, 2022).

Z kI (C GBI (FEZR)) i BRI RIS M58 ), 8 (A FEHIHE ) 2021 4F55 159,549
41 3L,

See Ari Ezra Waldman, Power, Process, and Automated Decision-Making, Fordham Law Review, Vol.88:613, p.624 (2019).
ST - (O W IS 1 i S —— A R B L ), 3 CRRBRILAEITIR ) 2019 458 6 1,45 24-36 1T,
B (PN FFBERLIATL 263k B WiAs R B ), 5 M | hitps://xw.qq.com/amphtml/20210910A09MZL00,
2022 4E 1 A 15 Hjjll,

®®e ®
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MUE T HEFEA DR, (REEEL) 55 1168 e “ Z ALL B [F S RAUT R, 36 W
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BT B2 AL G HERALARETRAYIA DT, ik T e A LR ST 53
FARIRTHE. TEZ ML T W ABA L B —IRIE & )2 s fOh ) A X R i
Lo RSP RV R PR TR S SRR LN ) IPER v NG R R (LR L S ig e
S WAL ORI T REMLES A LATEHE IR BEAR (FF AN ) R R F ST RS, © 52k
HvE NTHTB SR R ML s AR S 54T, DARE 8 BRAIL s AN S AT i A e ) A FeA
FOR LRI = 28 e © AR Z A LIRAT I N Z B SR LA B i — (R, AT
PUE AL FRIEIR i w225 N AA G i dbFrE (AR LA ), 1%
MR BEARIASE BN A R IR TR T2 5 A, RIS RILAR 3 54T

H RS T I7 AR PR G 1S B AT SRR . He— b R AT S
IEFERARNETHETT S , BIE R ASAT N Z AT AR A R . BRI
i R IR R AL R AL AR, (BN b S, AR A S HoR BA S 51— &R 5
KRB AT S IH2EAT 0, VT A EAFAEBORMERE . e N T A A7 3¢
RS R ASHEM , BLB B T GBS S STAE WL i 55 F -5 SR BRI S 5T
FRAE A G S SRS, RV X S AT AR SR O A9 | DI REAE A4 BR AR 10 H A TR REAA A
RTHE TR, WXE LU AE SRR BT DIRE . © OS2 A T RE L 7~ AR TE S Ao
T SR IR AL AT 2 22 B e, H (AT RFTULIRIL) BvE T
AT ST AR AN, AR AT WL, Sk A B 5 kS A48 3 UE 52 1m) A3
FAE A RN NI STERER T T U . OfER 3B TR A ST Y IR T, S A 8l

See Tria Giuffrida, Liability for AI Decision-Making: Some Legal and Ethical Considerations, Fordham Law Review, Vol.88:
439, p.443 (2019).

@D See European Parliament Resolution of 16 February 2017 with Recommendations to the Commission on Civil Law Rules on
Robotics (2015/2103 (INL)), at https://www.europarl.europa.eu/doceo/document/TA-8-2017-0051_EN.html (Last visited on
January 15, 2022).

See Gerhard Wagner, Robot, Inc: Personhood for Autonomous Systems, Fordham Law Review, Vol.88:591, p.600 (2019). [ A
e Sz AT SR AL, 2 07T (AT REVE I S ST A S TIRRRAT 24 MRS ), 2 Qi Sk k
JE&) 2021 458 3 1,50 111-127 Wt

Z 5 s (AT RN S LR A 2 7 ), 3 CEEHERI ) 2018 455 6 1,56 67-75 105 A ( AT REET
ME ). 3 CEERRR ) 2019 4545 3 01,55 176-183 1L,

See Karni Chagal-Feferkorn, The Reasonable Algorithm, University of Illinois Journal of Law, Technology & Policy, Vol.1:111,
p-115 (2018).
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B IR, Bl sR Al S A B, 7 R & 2, BT NS BOR BT RE
J& T AR 85 NS, TR AT IE A THE I 2R I S A — b AR A 28
IR R E AT IR S 5178

(Z) BEERBESERXRAYER

SEGRRET AL, Bk R H B PRSI 28 A EW], S5 U
DA 5: 1 A HRe SREAIL A 415 EE N S T A 1) e e, < 4= 7 4 R 90 1) B 0 AT Oy A
COH 5 EORAEHEA AT S B 5y ) 25 R IRV ST QI ) A8 Ao S IR X

i MRPER R BURRR S FR o SRk sz a4 Al AR SR R AR R PR &
20 ftt4d 90 4FAX, Bhoagis IbLfe > R G KR 48 J8 3 I Rt — 4 A did
AEETE : 5 IR AT LU , A 2 Mg 52 PR A 58 S8 2 S0 T i 8 A XU B AR o PR , A e g
o SRR A R A TR B A ICU, PTG B EEAR v BYR 7 S4B . BRSPS b A 2 g
o L RE A DR S e, (ELAIL A 5 > R R S 5 DR PR ARTRVE , At _E o4 A B 69
Z518 . @ A DR I BORA R AR B A BRGE AR B SC R SC A& ARV R A
SRR R LR A AR DG R, @ IR, 2R Bk, IR SR AN e Hh Y
PRI SR 5 B X MO RS A S A B Sk DR S AR AT A S e O R e AR £

BT R S A E IR . Bk SR BB AR AN 2 WA R AR O AN E S R
o TR R BRI IEAT LS AR, — A FE 23 B AR 22/ RE RS Ul W i A2 o (9 R
AN 55 T 45 RAE O , LA AT REAS BRAR 0T )R RRIR R BUAR SRR IR SR R 222 5
I R D RO A5 7 WRLE R 0 P B R T 7 @ BARR A e i 5
AT R 2 TE) S S A AR SR R, BRACER fA] P0G R IR ROA T D) T RS, AR 2805
LN SRS 1A AL v R PP AR S A R A 1) D DR i e L B . @ BEATLAR RSB
) IPE RN G SR A TS SRR, X A SR BRARRE S S 10 T Pk, JUHR IR
) M R, N L8R Ik B LA 2 45 M ) 2 2 2 28 B AL © e
b, B EORBEBT #5405 AT Al R Y B WA Sk  TEAE b L REHY Bh3RA T3 &
T A2, FOCE R O A EX Al EWIPEEOR sV B TR AT A IEAT
N RUREBETT B AN E R AR (H T REIX ST DA 1] 1 P AR B AR B DR SRR
AT A H B NS S AT AR A A OY R | I S B RGO TR @ Ak, BAR A
PV FAE AR T RE (XAL) BF5E05 U — E R R (AR R Bl
il TBM HY AT S5t 8 AL S A BTk ), (ELXH S 2R bl o > Sk AT 4zl L AN X 33

See Mark A. Lemley & Bryan Casey, supra note 8, 1336.

ZUWHETEAE - TR — & B RS - PETEHR: (RBURIC: A G AR S Rl RS ), ke JH R WA
R 2013 4FRT, 56 67-94 TT.

See Bryce Goodman & Seth Flaxman, European Union Regulations on Algorithmic Decision-Making and a "Right to
Explanation”, at https://arxiv.org/pdf/1606.08813v2.pdf, p.4 (Last visited on January 15, 2022).

Id., 4.

Id., 4.

See Mark A. Lemley & Bryan Casey, supra note 8,1365-1366.
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R DR 4 B i DL P R SR 2 16 B B R A BAA O Bl A\ sl S B IRE A EXELLIE
WIEEA G T 5 AR A B aOeHZ 5 BT R AR MR X HZ 75t (AT REE5T
RS ) BB SE H 2545 S0k AN 125 W] 5 SEOOE I i ) AT R 2 A8 KU A K
USRS 5T B A S 2T B NTTINOR T #5747 2 5 40 3 22 1) PR SR BB
FRIXEE , AL B A 32 3 AN RAT I A A2

BTSRRI R IC R B, ner FIAMER AT AN S . e, W I 2, B
FRIATTES I PR SC A OB T 20k 3 AR SR ALk S e S5 95 |
ISR B o VIRE ERRERIC R 0], BBt AT o a5 A 2 A i
FrAE A R R AR RN (g b B2 050, @ BARRZ R OU T PR S R UE AR
PAR7 L BRI B4 DR R S Al R B A 3 4 SR I DR vk e o S Mk s R
HEREREHEBR A P R S 80 %, o] DIAEAAFEBER MR R SC R @ FE8 R
7 i 3 ECH A AR U, P S A WGBSR G A R S R
1 W R A AV T2 T S P PR 2R O R M A 5 B30 IO P PR RS B A S
MR ZE AP &, A AR S 56 28 PR PR 2R 56 28 S B0 VA SOt 4 WL s AT 45 BE T
SR A AIE BB, IR AT 0 T AR SR DR (st )
TRAREE VI W) B A IREA T R SO A, BT b B A R S E R R OC R
SR AR A TR T oA BB A, s JCE DRV ZEIE , MBI A T oA st A
FERIRAAE YR o PR, 3 FRIE R H PR R INE M , 76 AT AR5 LB
it ELAR Y B R S T S, AN N B A IR BT | F Sl B R G TR E
I e 2 5 AR, A] UL, S0 AR I X AN 2 3 EOWE 3 SO R DR OG AR e
ORAKC, TR A6 B P X AL R SR 5 TR SR O R A E A R IR AIE , (EL B 22 Ml e A Pk 1300k
=2 H R R AW R, R e ek ERYRRSERINE KA. HK, B LS
SUEHE AR RS X TRA R F IR 5T A0S FIME: , du e 22 e ARk Al A8 i P xfE Aty
KBTI IC RN E WRehT o Sk LRG0 eIy 2] T3 vk (R 27 ) B 2 W 2 25 52 Z Bk T o5
TR SR ORI . R ZIEA . — 2] IS AL R T , R BOR TR I Dt Ry
KBTS 532 ANBOGE IR R R SE R B BOE B X AT A B i 5

See Cynthia Rudin, Stop Explaining Black Box Machine Learning Models for High Stakes Decisions and Use Interpretable

Models Instead, Nature Machine Intelligence, Vol.1:206, p.206 (2018); BEIRAIFFERT: (Al ffke AT & e 2022, FTIFE:

BRI ELE S SR, BRUE AT IBIRBFERE”, 2022 48 1 ] 18 A bA%,

Vgl. Joerg Eisele, in: Schonke/Schrder, Strafgesetzbuch, 30.Aufl. 2019, Vor § § 13 f, Rn.73.

Vel. Eric Hilgendorf, Fragen der Kausalitdt bei Gremienentscheidungen am Beispiel des Lederspray—Urteils, NStZ 12(1994),

S.561 ff.

Vgl.Eric Hilgendorf, Der gesetzmiBige Zusammenhang i. S. der modernen Kausallehre, Jura 10(1995), S.514,519 ff.; Andreas
Hoyer, Die traditionelle Strafrechtsdogmatik vor neuen Herausforderungen: Probleme der strafrechtlichen Produkthaftung, GA

143(1996), S.160, 168 ff.
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1, DLt SR B 45 B vl 38 B0 e e A

(=) BEST RS

BILPOR R Z 0BRSS 50— R 5 KB IEE i SIHENT R, 425
FARTERAFT B BEEA ] b 3007 AR ME LA E o RS BT 0 Y AR B R
AIRBHR S TAR AL, N, IR A8 by SRR P (1) A B 258 o Pl i de KAk (B — B T T
AN AR L, ANATTxE LA e a3 BLAARSE ) D3 Bl A5 38 2o i e A AR
I e KAk, JUFLAE A 28 I 28 5503k 5 S e Tt AL A5 B2 2R3k v A B 200 2 (61 55 DRAROG
FE N RIXE, @ 25 2 TR (Selbst ) RLRBARTZ I B A A B i 3435l 1,
B T A AR B R 3 0 EIAMERE . 5 AT St B A EXT R AT A (disparate
treatment ) AN[A], RECEFZ A0 -5 ML > BRI (disparate impact ) FEAEAAF
TEW S i B R R, e 5 0 DR A 3 38 B B R N2 ok, B [ B A Ay 7 1E AL
il e R b H KRB R AR SR B st R R P 22 S BORTEAS R v &
IR DA TR IS 5 04T , A S8 A B ik 2 UL S e 1 A DX PRI Bt
2 LI REAFAEAEAOE R L @ LU R B 5 P B e AR e s
Gy, B N TR BT DRk B ARl 5k I P A I AR TR 1l S i vk w2 ] ) 7 S
FhrtE. MAHIZEIR (Pasquale ) #5811, A SR ILRAES 2T i R &, ARG Bk
R R AT R 5 TR HEGLRE BT S 0, 10 DAGS SR R BEal 94T R DA AE SR U, DAL it ¢
S ) S WP 2 SR T B B T T O, @ R E 2R T RAEARE W = B
TE SRR P A 53T, & AR S I v AN 3 Gk B A i 4 ) 3538 A A 3 A T 225 FH R
Be, B4 T 3242 E J5 N AE 5 FA T Rps A

U TREE R v W B A E B PRI, 9 SR AR A H ) P A B AT S U] TN 2K
A5 R N8 32 Al ANCEE SR IR B A6 58 9 DR OC R |, DRI 2 N T3 BB AR VA DR 9 AR 40T
Az BIRERIOCHE . REAEETR N, £ TP 6 UL UE IR “HAR "
5 DT RANSGTHENAGE” WREE, WA I 25 A akGE 57 KR B8 78
EEE T AT © B (R ) RATHEMREE 4 T 5 0iT 2B 6 TR i5 e i
SRR T A 8 TR FEAG RS DT AT VA 9 TR SRS W DA B 10 TEEL S Ak
BUE DTSR T4 ST 4% AT AR BRI KB 2 th Bk A FE RS 54T, @ Ik
PR Bl i 28 19— 26 7 A% 57 AT I 8 28 (B R A T A AU 19 S 0 sk 460 76 T 38 9 280 e o XS

See Yavar Bathaee, The Artificial Intelligence Black Box and the Failure of Intent and Causation, Harvard Journal of Law &
Technology, Vol.31:889, p.907, 920 (2018).

See Andrew D. Selbst, Disparate Impact in Big Data Policing, Georgia Law Review, Vol.52:109, p.124,165 (2017).

See Frank Pasquale, Toward a Fourth Law of Robotics: Preserving Attribution, Responsibility, and Explainability in an
Algorithmic Society, Ohio State Law Journal, Vol.78:1243, p.1249 (2017).

Z IRt : CN T REHR ISR L« STEI0)2 5 SO 500 ), 2 COMRER ) 2020 48 1 7,55 198 BT ; 5kuJE: (1Y
b F B SR  R R RAE 9T ), 8 (Rl ) 2018 4F4 3 41,45 67 0L,

2Lk I8 : (ML B I IS M TR ER ), 20 (AR5 ) 2021 4R55 3 111,55 24 11,

SRS (faR ST — BRI ), 2 (R ) 2000 4R55 3 199,50 31-32 7L,
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OBy ek S8 A T UL, 20 KU P AT B0 A B S X 5 0] 5
SIS AR LR A TET. @ T, P SR LAAE) T i s
SIERE XY A HE T SR RS A U T 32D SRS R
T KT P IR S5 WAL 1, TR T R B A B e 24 )15
(7 2

() BEHS5%E

TR R F1 2 | 11 R SRR ) S BB A5 AR vy
PERFIE.  F1 RS T TR REHOR B RVACAE (R AT B 5 A b P
PRSI SERHEHEIE TR | S A A B S 2 L A TR SRt
BEAT 5 IOHEREAT O, e 0 O 5 B AU R TR, LA
WA 2 ARAR AT HLR B 0057 8 P AR, © AR RS S RS s
LS PN ST SRR CEER a e RN i MR S TS SN
HRT PR AT AR AE T X0 R BT — S RRE AR © FE AL | LB AT
TS AT ) 1R 7 BT T s P SRt SR A7 SR AT i
J1o AT RS FATIL) ARIBE T LT FIETE SOUR T UKL AT R 05 s
PR AT+ Q18 R KUK M SR o R T R B M, 305
X DU LS ARA B AR EAE (IS AHCH 8 4% ). PR SRIUAR
A S A ARG P A . BRI 3R AR T 35 , 0 2 SRR, XL A
PP LS AT R SR SIS0 TSR AR R 5 L BB
I SRR T I ELRR I S M S BT W AT S T
PR SARIN A AT TR AT . © AESARATI ST S L L FE T 3
Bho TR AR AL SRR A 92 5 ISR LB A KRE i L SR 5
1 SR 5 5 7 905 % 2 U4 5 IR LA SOy X
UG AR SR A AT

{1 S HEA RO S B B3 T 5 S RL M SO B ot . (AT R
VL) A B b B ARAFAEAE A SR, BRI RR 3 SO RSB W 5
AR T IR, (MR PE S 550 S T3 T IO ) 5 S RLBAE 4 AT %2
MR R ARG A SRS (3157 4 ), I R T AP T I

See SWD (2018) 137 final, Commission Staff Working Document Liability for emerging digital technologies, at https://eur—lex.
europa.eu/legal—content/EN/TXT/PDF/?uri=CELEX:520185C0137, p.8-9 (Last visited on January 15, 2022).
See Karni Chagal-Feferkorn, supra note 40, 134-135.

@ o

See John Martin Fischer & Mark Ravizza, Responsibility and Control: A Theory of Moral Responsibility, Cambridge University
Press, 1998, p.54, 240.

Vel. Claus Roxin/Luis Greco, Strafrecht Allgemeiner Teil Band 1, 5. Aufl. 2020, § 11, Rn. 44 {f.

Vgl.Schuenemann, Grund und Grenzen der unrechten Unterlassungsdelikte, zugleich ein Beitrag zur strafrechtlichen

Methodenlehre, 1971, S.235 ff.
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JITTE 55 BARFIL . @ B, PRI R R ROR XML BEAE 58 X T A RERS 4%
A58 AR, T e B el B RE DA (F O BT i s R PR R G 2R 45 T e i A
WA , 7 JCT2 AT WA g A BT al B S8 A% oA s XAT R AN JCIESE M i AT
BRI E 2H Bk d PRL 2R S IC R, SR — i 2 i ST R U R B AR ST I

M. HZEFEARSERMS A THSREIESR

BSOS AR G LR DR HE A E N T RE SR AU i I I A R I YR B S T AR B
MR AT ROR AL 5| BUN R E IR 5 518 SOMERU T AR — 25 50 e 4R 4t T AR 534
HUEERE . RMEETCIRIB I 5| K kAR B R EOR 4R RS R U 3 T2 T
G TL IR AE AT MU E 250, £ G XM THUTE X (R THUE L A ST )
af AR DA MR SE IR AL DR X AT R I PO R L R AR E IR TR
(ARG TR BE I ARBCA R BRI , B 2 A TAHOR A 25 SA AR L A S It
FusE T IS NI, A b BRI S LB AR XL Ge 3 S o P R AR B AT
P SR A BA R FERIB T SRS — N R R TUERES

(—) g EREREN RS EiEERE

A PRI RE T TRIRRE . B TEUIFER L, R T 3 ]
BRI EBOE , FL AR~ 88 K H bR g S RO E 3 S 2k RpAIE $2 B
TINS5 SRS 2 PR PR AL A s /A i AT o, © QR BRI I A | 3d
WA AATERIERF EOEEE K A G HOCE TR B T SR R A R
TR BT o N2 g P R 50E BB TR 225 6 1 6 1 0 A (A
W, F2 5 1 5 B0 Bk 7 1 ) S LA B D 1) AR , O Bk o SR S A A
R A B T 9 T LA BT R B CRRERUAE ) 5 16 AR EORBEMEAA IR G5 &
TFREFEAR B | H A A B Za L], A A T s i A . RS s

See Yavar Bathaee, supra note 51, 905-906.

® ®

See David Lehr & Paul Ohm, Playing with the Data: What Legal Scholars Should Learn About Machine Learning, University
of California, Davis Law Review, Vol.51:653, p.669-698 (2017).

Z U @), 5REEFESC, 5 28 T, (AR R, ST B 1 L A AN 8 RS R T AR s R BRI K
HARE R TV, PR T BAARSEE  FAT A 5 PR R R HAWA 52 5 AR AT BRI 5T 1T . RSl
IATE A 285 HA Tt 0] 58 A 1) WA D7 2 B, AR 1 5 1500 1 2 v iy s A e O LRSS R T2 ., B v
AT SO —A PRI e 57, AR RERE 42 N & AE s AT R T 5 40T T T 65
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WR] DLz 3 TRk B AR BT I I B R

IO, S5 BRI G AR R R 0 TR R 38 T e 3 A S S ER LA A7, v] LATE
FH e E e e R U], ok B 5 S s AR A AL A Sk 1135 0 5 e B He i ATy
R A BA RUIROCR , B E XA R RO R AR, B, (AL RFTHERIL)
AU R KUBSE AT Z A 01 35 T R A8 DA B, O ARV B i e ) O s r R
X5 mitese. FoE (DAGEEMDEE) 45 69 555 1 W ME T ka5 E s . < hbA
MNEBAREFED NG B & A F D ANE B FF ARBEIEN] A O I o551, 7K
PP T IR AT AT

(Z) EEERNY REAE

BT BE R HOR R IRV E T R IR T X, 285 2R 4 A Gk B R E T
TURHEAL IS S5 % .

1 AEAAAL TR oK TiE

CAT REFFHEDUL ) 18, 55T AL RGN EWINE T 5 e . A FE10E,
S e P AR AEARMENS AL B9 347 R 38 0 2 5N R E AT M AN BIAT N B TR, AT
EL) V2 $ 57 1 7 AT PS8 Bk S 5 57 A, K AL A (B 5 rh A 4R B B g Tl RURS: 1)
ANHPATIZE N (Operator ) B2 A 54T EAK. PrigizE A, G fiimiz S A (fronted
operator ), BIX} Al R 4: A E iz 5 5 I REAH KU A — e 2 B i ¥, I iz g vh 3k
FIE E AR ANEEE A TS5z A (backend operator ), B 4L E L ARFRE 3R A B
R SRR G50 AL RGN ERAEIE S 5 D REAH OGRS A — e R B2 4 i 1 AR B
BN (55 3 5% ), (HIR U ALAS % 2 BL I B FPERRIE A NSN3 ik o o A A 42 1l
PSS, R B RS ] 7 AR B SR I B R AT A TP BRI, 33 J e FRAT TR A b 40 38 ) 2 A
FEEAT A NRERRE . BGAGE I RRATHE DL AIRE Ergik ARaR SRR 5T
FEEARY K T IHTERT R B X AHOCAT A AT AR I 53, H i Tk 58 2 AT SR
FIFTE AL, AETEE R R YE . R, PE AT M N Z AR SO IE 42 35 28
T3 1T oA FH AR R R A S RIAC AR TEAE 0, DS AR S 5 EIRZ B BAA A1 1k
PRI KR N TR, A 20 B ARG TR X B A 5 T a1 R
FARI N BAHAR A — M, SUE R SRR R 1 T B R A 5 19 A B
Rl B —R 1, © I ESR A RIS A 54T . X FEG XM THE T LU S a
WG, — il &5 D MEA ST ) &, AT EOR SRS 5 ERORIE R IG5, 5T
T B f e B 5 i g R AP A B P U], @ AP T BB pl™ E A SR A A (i dn ™

R R S DT A R N E AR R AR S S FUIE I AR S HAR BT AT LS AR AR : A
NIRHARTCER A LR B SR B A5 09 137 B BRI S DM R ARG 26 TR 2 [T A5 BRI L S A o See
Expert Group on Liability and New Technologies - New Technologies Formation (EG-NTF), Report on Liability for Artificial
Intelligence and Other Emerging Digital Technologies (2019), at https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/
COMMITTEES/JURI/DV/2020/01-09/Al-report_EN.pdf, p.56. (Last visited on January 15, 2022).

Vel. Claus Roxin/Luis Greco (Fn. 60), § 2, S. 86 ff.
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2. RAHTAE: PR TR AR TTHE

U FRR YR T UL A E 5 25 R M, R ST AR TS Y ST
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U, I A AT A R SRR SR 1 2 XL R DR SR S ZR MR LT S A R
SCRYET, (AT RFTHUTRIL ) 5k AT XS ZE—AL B EE (GifmsgE S
JESIE B ) R AU (1) AT R FH R4 T4 . % BURABET X 3 XU 19 B 8h AT &
Gy — R B AS ST R . AR 15 S0 CUR—A AL RGN A Sk TARZ
B AR RS, DLELA BESLIE TG A BRI Ay =CE R, BT 2 K
W6 o KIS S 15 ELA v XU 7 5 B ™ o JXUIG: T e A A A8 R 3% 3h B P o T et bt 3
AR . AL RGN S A E AT REMEZ R SC R AE.” 2021 454 A 21 H,
KRB ZE B3 25438 T (S TR I 2 A B =5 251l 2 N T REDR B ( N TR RETE )
FABTTER BB/ Sk B AR ) (LT RIAR (AN TR RETEZ ), # a0 T T gEXT A 4%
AR | 4 1 R A0 3 Xt S AR ARG o 7 T 52 1 114 g FF 870 S v XU AT Ry = A 4R
) A IR Stz A B HOE sk A R el R bR T A B RBOCHE AL A IR 55 B
AR 55 K] 26 AL TRE K BAE XU S S5 PRk 40ek % R sl B4 1 ] e A0 S 2 b PR 49
5 O TR AT M2y B v RS A BB N T 7 5 e A ST IR (BRI
FE ) 5 23 ARBI AR WA ST G L RIS F A IR S5 0 B B M s A 2
SRS (IS R R S A A R AR A B ) Bt T AR R G P AT S )
TR S it A3 2 A A L, T AR IR A B e A N B AR AU 14452 3 2R AR R R R A 5 v XL
G2 B BRI 3 A T AT R

T A2 TN TR TEAT R A AR HON IR . AN EERAEBIAT R AR BT 320t
FERIATIB Y T4, X T T BEiE N T4 BERHEL BB BB 1 , 5 R FEWRAEON LAA , AN
)T B S BT S 7 FH 2 S B v B S 30 3 XU o ®K i, 0 PR P T AT
FHo 40, R DR 28 T AT PR E T i KU, AT R 810 FH 3 5 I MR i A 2 i B Ik o i o5
SRS AT 5 80, (L7 55 3 A0 BR A oA S IR AA I B R ARAE , v XU AT SRR FH R Bl A
P AT e 1 & 2 DL Tk AU R A T BE = A 4515 A SR MR e ol 3 AR ALY
JEE i SR R ARt Jin AR AT DA A AR T I 2 . PRI, 2B R AE SR I —Fh
FAR PR e i i, BR300k 2 2 B 5 A\ S mT B bk T s il MR B, 7 700 R AR TA L
SRR LR s BN RS R AT

3B R LA AL AAA TS LS

A% ALAEDS ST GEAHE A AR G S BN AR R F AR R, DL &

See COM (2021) 206 final, 2021/0106(COD), Proposal for a Regulation of the European Parliament and of the Council, Laying
Down Harmonised Rules on Artificial Intelligence (Artificial Intelligence Act) And Amending Certain Union Legislative Acts,
Annex I11, at https://eur—lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021PC0206 (Last visited on January 15, 2022).

See Karni Chagal—Feferkorn, supra note 40, 121.
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P, 7252 2R B BIL AR~ > B0k T 022 S il P M ST IR AN 2 4 il LA 2R AN B 1Y
A NOZAR BT, KRB AMICIE MR SRR Rk A HH A, 75 I AAT T30t 2> Biss il
Gt il S 2 S E R ke DT AT . © TR E A 2 A BV JCEE B R AN e = A 4
SR S R X A S e £ B,

SEPr b, 2 R SRR A SEA 2 A, (RGeS B SAT AR R A7 A A BER BAAS
FARA TR, B STRA SESESSR ST CAE ERsgsaRie ),
s AL T SO AT WA S CUNAT BUBIEAT A A S MU T N ), DL R SR 2R
BEEER (AT AT N ATFFAES DRIZAT R s S RS R R R AN i R ff
B SCo5 x4 AR T A

(1) A Fram FRAR T 1 i ATE £ sl SO 35 A LR 40 3 A B AR
P SOS AR ENE S AN AR BAE A A S5 Bl EORBETE N HIBE 1 B
3 R RE ™ i (9 A PR o T R AR T XU AR THAB T 5 1 S35 Ot TP 7R FE R4 5L
5, RIVEEAS REXS B33 DR SR i 8 2 ) S P sl o, {ELATS L DA TR XU W RE B S AL IR 7
A FERG LR DT, (HEE T S PETHAR B X R A4 5 SCC , DR Ry A B S 0 5
fEo 2T A ENE B PR B BIE B, R A e R R A7 A ST 5 55 LAY 7y
B o FridsZRCE 248 R 2RO ISCE R NR BT IR S IR X A e Al 52 1Y
A7 AR AL DA AT N PR IR AR 1k AT O NSS4 T 0 S PR AR 5 | 4 5 45
R P SRS Z R AL RS RIATT Y B E R R . Il AU, 2 R i RO 2 £
@ CACRE AP N VE LS5 ) BUAT B EOR (ke M I fr sl HEPE SC55 ) Tl 2 5
ARBH AR5 A ALAR, 0 T RRILAR AL RIA BT, F A AR B 3 R R A 52
T 2 5 40 2 s Rl o AT SRR (T B R G 2R o @ A RS T 9 3 Al 2
KFZ WG TR O S SC55 o kA e A T — A E B SRR R
SVE A FAESTT IR ER 5945 B3I X gt SR BT, DR HAR A PR R
B 1k XS5 o @ BRI 7, BRI R L P S P I 2 A S B XX

See Yavar Bathaee, supra note 51, 894, 931.

See Kirsten Martin, Ethical Implications and Accountability of Algorithms, at https://link.springer.com/content/pdf/10.1007/
s10551-018-3921-3.pdf (Last visited on January 15, 2022).

@ S IURIE L (PR —— ST R it ), 8 (CHRIEAE) 2020 415 11,56 190 T,

@ Vel. Claus Roxin, Strafrecht Allgemeiner Teil Band 11, 1. Aufl.2003, § 25, Rn.267; Guenter Jakobs, Strafrecht Allgemeiner Teil,
2.Aufl.1993, 7.Abschn.70 f, 21. Abschn.16 f, 47 ff.
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Abstract: The technical characteristics of algorithmic decision-making, such as subject
pluralism, openness, opacity, and autonomy, pose challenges to the attribution of algorithmic
harm. It is necessary to construct a hierarchical algorithmic liability framework based on the
testing and expansion of traditional tort law and criminal law liability framework, combined with
the technical characteristics of the algorithm. For the attribution of the algorithmic harm that
causes concrete harm outcome, causal dominant liability and non-causal dominant duty liability
or duty-violating liability should be set up respectively. The former refers to the application of
fault liability and strict liability to the algorithm which is explainable and controllable according
to its technological characteristics, and the latter refers to the application of duty liability
to the algorithm which is unexplainable and uncontrollable according to its technological
characteristics, which sets the duty to avoid the realization of algorithm harm risks or the duty
to protect the legal interests of users and the public and corresponding liabilities for algorithm
designers and deployers. For the algorithmic nuisance, because there is no specific result of right
infringement, there is no problem of result attribution, and it is only necessary to prohibit the
algorithm nuisance, set up corresponding administrative delicts, or set up the public nuisance

similar to tort law or even abstract dangerous offense in criminal law to be held accountable.
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