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Abstract: Articles 10 and 11 of the Civil Code establish a three—level commercial law
source system of ‘commercial law norms—civil law norms—commercial customs’ or ‘commercial
law norms—commercial customs—civil law norms’. The difference lies in the rank arrangement
of commercial customs and civil law norms, and behind it is the different perception of
the degree of substantial independence of commercial law from civil law. The hierarchical
arrangement of ‘Civil Law Rules Prior to Commercial Customs’ is a one-sided understanding
and isolated application of the ‘statutory law is better than unstated law’ rule, improperly
cutting the customary law and statutory law in the commercial field, and substantially
undermining the independence of commercial law. According to our country’s private law
system of formal private law unitary system and substantive private law dual system, the
internal system of civil and commercial law is different. Compared with civil statutory
law, commercial customs can achieve proper adjustment of commercial relations. The rank
of écommercial customs precedes civil law norms’ can better maintain the substantive
independence of commercial law, avoid the phenomenon of ‘arbitrarily applying civil law
norms instead of commercial customs’ in commercial trials, and prevent the phenomenon of
"legal misuse’ on a large scale. The establishment of the three—level commercial law source
system of ‘commercial law norms—commercial customs—civil law norms’ has two paths:
legislation and interpretation.





