«

@

@

128

Y

: DSJCXZ180408)
)

N

@

2004

www . pkulaw.cn/

158



«

113

@ @

&

S)

2016

304

(e

E.S.

9

K

% 20

20 90

)«
pPPP

70

b

»2014

80
©
@
(
2
)

www . pkulaw.cn/

2015

129



2019 4

.®
L0
N ? 20
60% o
K0
- A}
o 0®
1998 “«
» o« »”
NE]
. ()
« »”»
® .
o 4 > 2005 3
( Contracting Out) o
©) N K« : Y«
$2016 6
@0 See John D. Donahue The Privatization Decision: Public Ends Private Means at 131( Basic Books 1989) .
@ See Mildred E. Warner & Amir Hefetz Privatization and the Market Structuring Role of Local Government briefing paper at
12( Economic Policy Institute 2001) .
@ See Michele Estrin Gilman Legal Accountability in an Era of Privatized Welfare 89 California Law Review 571 599
(2001) .
®» 1999 76.6% 2003 64.3% . 2004
36% 37% 78% 59% . Qe
: )« )2011 3.
130

www . pkulaw.cn/



- (2)
( qualityshading hypothesis)
- (3)
- (4)
®
()
N
)
®@
S )
® S b 2005

1 See Jody Freeman Extending Public Law Norms through Privatization

“«

14

2012 43
147
116 Harvard Law Review 1285 1286 (2003) .

131

www . pkulaw.cn/

»”



2019 4

N Y o @
1995 ( Administration for Children ‘s
Services ACS) o
9 3 o
®
. ( ) o
113
o ”»” @
” D
D
@ K — ) 1994 21
® ®@ 106 .
© K ) 2009 4 .
@ S . )y« )2013 10
@ S N )y« )2011 1
132

www . pkulaw.cn/



. . B
«
o ”»” @
.5
Al ~N o @
D
. ®
. 2019
N Al <<
) >> o
. (
>> Al Al A}
o (
() o
()
® . A« : ) 2009 16 .
2] e — )« »2010 2 .
@) Donald F. Kettl Sharing Power: Public Governance and Private Markets. at 179 ( The Brookings Institute 1993) .
> . K¢ ) . 2010 320 .
) N ) 2005 14 .
@ K« )« »2007 5 .
@ 2016 { Yo
D

See Lester M. Salamon The New Governance and the Tools of Public Action: An Introduction 28 Fordham Urban Law Journal

1611 1631 (2011).

133

www . pkulaw.cn/



2019 4

[13

L0
[
(1)
o
o o @
[43 ”@ R
[13 ”., 113 ”., 113 ”»
l l
» ; 113 » R @
. 2016 (
>> [43
”
(e}
A N
« » [43 ”» €«
N o
« »
[
N o
113 »
R
-® (2)
[
A A

30 See Donald F. Kettl The Transformation of Governance: Globalization ~Devolution and the Role of Government 60 Public
Administration Review 488 (2000) .

@)  See Michele Estrin Gilman Legal Accountability in an Era of Privatized Welfare California Law Review 571 598 (2001) .

@ Oliver Hart John Moore Foundations of incomplete contract 66 Review of Economic Studies 115 138(1990) .

® . . c( : y 2010

2

@  See Oliver Hart Andrei Shleifer & Robert W. Vishny The Proper Scope of Government: Theory and an Application Prisons.
112 Quarterly Journal of Economics 1127 (11997) .

& . O Vo 7 Y« »2011 1 .

134

www . pkulaw.cn/



A}
20 “
» @
o
Al G®
o
. D
o
A) Al A) A) N
A} o
o Al
“ ”»
o
AY Al
o
Al
- (1)
N Al o
A) A
o
Al
- (2) o
~
. . (3)

3 See Martha Minow Public and Private Partnership: Account for the New Religion 116 Harvard Law Review 1229 1237

(2003) .
. . i
— Yo« 92009 3 .
3 K Yy« )2012 5 .
® : ( ?7 — 2000 Y«

»2014 3

135

www . pkulaw.cn/



2019

4

®

o (2)

13 ”

(43

2"B(1)

@) See Henry B. Hansmann The Role of Nonprofit Enterprise 89 Yale Law Journal 835 845 (1980) .
@ See L. M. Salamon Rethinking Public Management: Third-Party Government and the Changing Forms of Public Action 29

Public Policy 255 275 (1981) .

@
&]
@

N

HKS

136

: (

S

K¢

b

b

> o« Y2012 2 .
2003 150466 .
> 2006 4647
2007 61

o

o

www . pkulaw.cn/

B



2010

( public

& ®

: (

( Social Impact Bonds) o

( Pay for Success Bonds) ©

private and non-profit actors PPNP) .

Y« Y2017 2

137

www . pkulaw.cn/



2019 4

U
N
@ K¢
® - K
G0 Daniel J. Mitterhoff
) R
§ $2003 1
53 : «
50.53
) S
138

®

p)
K

4

46

)y«
2004

b

[43

”»

2012 6
257
Y o« 92000
) “
2007
p)

www . pkulaw.cn/

4

551560
2007

b



“«

113

b

- (1)
- (2)
- (3)
o (1) N
- (2)
”» “ ”O®
“ 2002 236237

www . pkulaw.cn/

139



2019 4

. Q?) ( 2) “© ”
~ 0@
.9 (3)
@
N
2018 ( bi
« ” 14

50  See Steven Cohen A Strategic Framework for Devolving Responsibility and Functions from Government to the Private Sector 61
Public Administration Review 432 438 (2001) .

] K« Y « 92016 4
) ® .
() K — ) “ ”
2012 10 31 o
() K — . y o« 2017 1 .
140

www . pkulaw.cn/



50%

»
o

Delivery)

) )

”

2020

o (2)

( Mixed Public-Private

[13

141

www . pkulaw.cn/



2019 4

«

n@

113 ”

. . ( A

6 Kees Van Kershergen & Frans Van Waarden “Governance” as a bridge between disciplines: Cross-disciplinary inspiration
regarding shifts in governance and problems of governability —accountability and legitimacy FEuropean Journal of Political
Research 143 158 (2004) .

© See Peter VincentJones The Regulation of Coniractualisation in Quasi-Markets for Public Services 79 Public Law 304 327
(1999) .

(E @ ‘v . -B- 45

142

www . pkulaw.cn/



A

©0
o

1991

o

®e

147148

€

A

(

“«

) ) 21 .

www . pkulaw.cn/

)

31

»

143



2019 4

14 »”

Abstract: The reform of public service supply system in China has experienced the
evolution from government monopoly supply to the market-oriented privatization reform then
to the commonality regression which has been difficult to meet the people’s growing demand
for public service and has hindered the sharing of reform fruits and the promotion of the
people’s sense of gain. The logic behind institution changes should neither be the binary
opposition between the government and the market nor the marketization of the government’s
payment liability but the completeness of cooperative supply system of the government
market and society as well as the remolding of the pedigree of public and private rights and
liabilities allocation. With an eye to the construction of multiple collaboration supply system
it is imperative to highlight the basis of commonality and realize the effective sharing of
public power. It should not only strengthen government contract governance liability based on
contract governance framework but also return to civil rights and pay attention to rights and

interests guarantee of public service consumers.
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