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Abstract: The previous fact discovery theory regards the judicial fact as the result of
unilateral reflection and discovery, and pursues the conformity between litigation cognition
and objective reality, which is the embodiment of the consequential fact concept. In modern
criminal procedure, cognitive activities cannot be simplified as the relationship between subject
and object. Legal fact is generated in the behavior and interaction between the subjects of
litigation activities. It is the product of the joint construction of litigation cognitive subjects,
and constructively interprets the formation mechanism of legal fact. The legal fact constructed
through the open procedure is a procedural consensus. Taking it as the basis of judgment can
rebuild the legitimacy of judicial judgment. In the future, criminal justice of China should break
the shackles of the consequential fact concept, take the rational and open procedural fact concept
as the guideline, further distinguish the differences in the formation mechanism between the
game fact under the adversarial trial mode and the consensual fact under the cooperative justice
mode, and finally realize the guidance of the fact theory to the practice of criminal procedure

reform.
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