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Abstract: The assertion that the burden of proof exists in the litigation system of
any country at any time is not suitable for ancient China. In the relevant cases of the Song
Dynasty, judges tend to rely on moral norms to assist in the judgment of facts when the facts
of the case are unclear. In the face of difficult cases, ancient Chinese judicature did not draw
the conclusion according to formal logic thinking, but often confused fact finding and law
application in the final judgment. To understand the different ways of dealing with difficult
factual cases and their internal logic between China and the west, we should focus on their
broader institutional background. The bottom stream of modem burden of proof theory is the
trend of positivism law, while ancient Chinese society was the society with undifferentiated
functions. The Confucianism of law and the integration ofjustice and administration made the
method of handling difficult cases of facts in ancient China different from the western modem
burden of proof system. The system of burden of proof is the product of a certain stage of
social development and a specific legal model and judicial judgment model. In the process of
localization of the burden of proof system in China, we should pay particular attention to the
coordinated development with modem judicial ideas and the overall modemjudicial system.
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