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Abstract: Based on the dualization of public and private law, judicial practice mainly
adopts the formal classification method of subsumption and relationship presumption for
the contractual relationship of state-owned land transfer, which is not enough to deal with
the definition of behavior under the intertwining of public and private law, and also ignores
the purpose of the definition. Though some functional reflection has been carried out in
the Supreme People’s Court’s reply, judicial practice, and doctrine regarding the nature of
contractual relations, it is still ambiguous in the application of principles, standards, and
methods. The functional reflection on the definition of behavior aims to make up for the
deficiency of formal definition, and enhance the acceptability of it rather than ensure its
validity. It should be restrained by statute law and in accord with the allocation of state power.
The judiciary should first confirm the choice of legislation and administration on the definition
of behavior, retain judicial review of the administrative resolution, and then meet the
requirements of statutory functions and the purpose of the legislation in choosing the results,
and finally, use judgment, measurement and correlation analysis to carry out the functional
analysis. Based on functional thinking, it is better to define the contractual relationship of
state-owned land transfer as a civil relationship. It is also of positive significance to embed
functional thinking in the distinction between administrative agreements and civil contracts.
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