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Abstract: Modern corporate laws of different jurisdictions have different specific types
and governance modes, but the formation mechanism of governance structure generally
follows the statutory structure provided by legislation and the private ordering of the articles
of association, so as to ensure the openness and transparency of the corporate governance
structure. However, in the practice of corporate governance, there are a large number of
black box operations that construct the private order of governance through the shareholders’
agreement, in order to achieve the separation of ownership and shareholder rights, as well as
the separation of voting rights and control rights, which circumvents the legal restrictions of
the corporate law on the scope and structure of the private order of governance. The black box
governance through the shareholders’ agreement will eliminate the inherent structure of the
corporate law, increase the opacity of the governance mechanism, damage the interests of the
company and its stakeholders, and cause the uncertainty in the effectiveness of the agreement.
Therefore, the shareholders’ agreement should not become the arbitrary territory of contractual
freedom. The Company Law in China should clearly include the shareholders’ governance
agreements into the scope of adjustment, and actively respond to the special adjustment
needs of the shareholders’ governance agreements from the aspects of identification criteria,
effectiveness elements, obligations and responsibilities.
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