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Vgl. Bonk/Neumann/Siegel, in: Stelkens/Bonk/Sachs, Verwaltungsverfahrengesetz Kommentar, 9. Aufl. 2018, § 60 Rn. 25.
Vgl. Tegethoff, in: Kopp/Ramsauer, Verwaltungsverfahrengesetz Kommentar, 19. Aufl. 2018, § 60 Rn. 3.
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Abstract: As for how to distinguish administrative agreement from the unilateral
administrative act, academic circles have different dominant views in different periods, and
‘separation theory’ can be regarded as a common thread. However, there is no institutional
separation between administrative agreements and unilateral acts in the current regulations.
Due to the limitation of the examination object of administrative litigation, a certain part
should be extracted from the administrative agreement and regarded as unilateral act in
judicial practice, so as to make relevant disputes enter into administrative litigation. However,
the so-called ‘split formula’ can not be supported by administrative law theory, nor can
it form a systematic application mode in judicial practice. When determining the type of
activity, the administrative organ should make a choice between administrative agreement
and unilateral act based on the principle of parallel prohibition. After the conclusion of the
administrative agreement, the administrative organ shall give priority to the manner stipulated
in the agreement. Only when it cannot ‘follow the agreement’ and it is necessary to safeguard
the public interest, can it take unilateral action separately according to law.

( RfE4wIE: 52151 )
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