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Abstract: The structure of the dual illegality of administrative crimes determines that
there are two kinds of mistake in illegality in administrative crime, which includes mistake
in understanding the pre-administrative legal norms (mistake in understanding administrative
illegality) and mistake in understanding criminal law norms (mistake in understanding
criminal illegality). The former is unique to administrative crimes and is currently the focus
of theoretical controversy. The theory of responsibility inherited from German and Japanese
criminal laws was initially based on the treatment rules for natural crimes, which failed to fully
take into account the nature of the dual illegality of administrative crimes. Meanwhile, the
theory of intent gives equal subjective responsibility to the cognition of constitutive elements
and illegality, which is incompatible with the existing criminal theory system. It should
be recognized that administrative illegality is a vital constituent element of administrative
crimes and that the ‘bare’ facts of constituent elements of crimes which leave administrative
illegality are neutral in the evaluation of illegality. Individuals can only develop a recognition
of criminal illegality based on subjective recognition of administrative illegality. Mistakes
in understanding administrative illegality should be classified as the mistake of constituent
elements which could exclude the criminal intent. This ‘neo-theory of responsibility’
retains the distinction between mistakes in constituent elements and illegal cognition in the
theory of responsibility, and combines it with the characteristics of administrative crimes to
transform the theory of responsibility, achieving unity in handling rules for natural crimes and
administrative crimes, making it an ideal solution under the unified criminal code model in
China.
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