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2022 4F 2 1 9 H, EPRikBest “RIRSENERIEEIR" BIE LRI # g, 25K
Gk m PR R EIMEGEE 3.3 12850 /03 ST RAERIRR EIMEG L EAFE
(3% B2 [ B ARG | [E PR B ¥ 25 [ PRk BT AR I . FEIZHIR R PRI BE X BR &
I 80 2 i 5 O v B, 51 R T~ S0 T [ B ik e o BRI 2R SR I FE A SIE 4R A4 7 1) AR
EREAATERF CBORMRAE” AU, O [FFE, 2019 4 4 H 12 B, EFRT S EBSE M
WA “PIETRAR" AR, L (F L) %53 5% 13 (C) TRy “F
EM " ok, IR X KBS FBE BT T A0 36 [ T AR S T LA AR SRR R
TRBBEITRA, W5l R THEXTIRERENE “AEMNGE" HEAZ “BURN K"
MR BEE. © AT 0L, AR BUR A B 2 H 3 PR h A T

SR, B b 2 B0 E BRECH B9 FIE BUR BUE TR AR SO AZ UL, FEE S
F, BAREAE 20 HAE 60 AFAR, EPREH EHIZMTE LA R A MHERCE R “BURE
[k BREELZ—, B WAUR T it EF AN — A RABTE
HRI A fih B X — PO, B2 RGERYF P . BR A5 E PR A R IR BUOR B
AEERYFHOME, A B T IRAbE NSRRI A 2, AT R B 5 8 59 [ PRl H) wl i
BURHIE

Xt B E R, BT IX — B B A RRYSEEANME . REIAY , B PR AR 3t
[ 4 37 [ B 2 A0 B B Bk e B0 BB AME R R, A BE B A S IU3E  HIEME
W, TEFH " O BULS I ZE A AIK DR, “EARBED AL
AL B9 BEAE H , EARAS Eib e — MME M BUROE SR R, N RIEF R RBIENE,
I A KL)% e T RS, 30 80 S SE AR FNIEE O SRAR , O SR A ERA SR (B L AN
RS @, B0 —BUEA BY TH5T E bRk £z A E PRk e, G B FAEA
R B EPREAI LR, WA B THPHIRE R BT B2 5RAEPRRIF9H B RR
WA FpSr g, BEAE TR S E PRECH AR H 4558 25, AT AR 2 hnse 3 (1 Priz Alie
AIBIF S , 10 3 8 D) S T [l P ) Hh s ARBERY Rl A BUR

(@ See Diane Desierto, The International Court of Justice’s 2022 Reparations Judgment in DRC v. Uganda: ‘Global Sums’ as
the New Device for Human Rights-Based Inter-State Disputes, at https://www.ejiltalk.org/the-international-court-of-justices-
2022-reparations-judgment-in-drc-v-uganda-a-new-methodology-for-human-rights-in-inter-state-disputes/ (Last visited on
Apr. 3,2024).

@ See Kai Ambos, Interest of Justice? The ICC Urgently Needs Reforms, at https://www.ejiltalk.org/interests-of-justice-the-icc-

urgently-needs-reforms/ (Lasted visited on Apr. 3, 2024).

b R E LR PRI REIREE RSN ER: (IR REE I RE ), ARHRH2021 18, 5 26 T,

DHR: (R MR RIEINEIR P MIBSRE), 8 (AR GEEPIR ) 2017 455 4 B, 5625 7L,
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Er A A s 5HDZ 5. WA EPRE A R B R A E iRz HE Rk
FHLHATHIR SRR, S0 E PRI ZTEE R R A . BEREH &
EA CERE, BXAMMERLPAFEE “FIRBOR”, SENEH—F, BFR&EH b
FAERIRECR , A HEA A CRIEATE

(— ) ERRZFHDFERZBRAIERARRE

E prit S A FETE S E WAt & 057 i R R R AR B R 44, i H B PRk A
FRZEMAFFEFER LR, N ANRE S W5 EPREH  EEFERNEBUR . £ E
Wk, AR BURA B 3 BRAR A /iR AL R LA B COh "R & o f3E  H — e B
AlvE TAER ST EUR,© B “ R Rl HLEHIEMEUR” (policy for judiciary ). SR , X I
E B E R X AEBUR & X ME— 3. AMEE AR BURE A RIEILCA O
TE R FHE A sh A RN B 4040, © B “R)EHLE H I ERYECR” (juridical policy ),
A 1927 WK R VE BUR 8 SR )RRV ARER 4 A i X 1 [ 8P SR i — P IBUR
A M E MR, © B B E H O EE RS ZEREOR” (judicial policy ).

] PRk 27 T B PR A Rl BUR G IE LR T 20 42 60 448, 5| SRR T K
RINEEPREEBE 1966 4E/EHE “TamdEME" Htk, 7EiZHderh, E bR BE L AR
FEM L SF L B A RYFATHE 1, “AEFTE — MR, RN A TE Lk
ML 2 2 BAIE A 2B RIE R, EEVHYERSHSFE, ERNM, & 1§k
1 H B AU N LR, B, B REEIRS 770, AR — , fef R
IR, A HNN, X EMRFIREE &4E £ AL E RS ke E
SCHE 5 AT TR BUA R R . © 1968 4, B [H & % & 17 (Rosalyn Higgins ) i E Rk
WILT “HEEFIR” 5 “EEFIR 3L . © X —E W RS R S8, 1971 4,
ZE E kS S EEAB BRI L TR I T &, LR R A 4 H X —
W, bt & bR T R T EPRE A Y Rl iR BOR I EL S RE

EEFHIHFE (Oscar Schachter ) 274y & Wi HIIB R, 3N K 3 255 Xt H bRk
HISEAFERAX 5 . 5 =4 0 E PRk B 4E 20000 E m) , HoA Sk E PRk 2 i A0 2 A
B, 5 FE B ) SR AR 200 7™ A% X 43 P ik S5 BOR 5 1 38 [ 2 1 [ Bk SR 4 W2 BUR

ZRNELH: CALBORARILIAEL), 8 (hEIEY) 2020 4£5 3 3,55 129 7L,

SILLHT : (RIS 5 RIEBORMIAR ), 8 C ANRIBIE) 2005 4555 11 1,55 24 7L,

SRPHRHTE: (8 “FLEE” 5 “HEERET B, 8 (PoNEE) 2011 5 2 1,55 331 5L,

South West Africa Cases (Ethiopia v. South Africa; Liberia v. South Africa), Second Phase, 1.C.J. Judgment of 18 July 1966,
para. 49.

See Edward McWhinney, The World Court and the Contemporary International Law-Making Process, Sijthoff & Noordhoff,
1979, p.17.

See Rosalyn Higgins, Policy Considerations and the International Judicial Process, International and Comparative Law
Quarterly, Vol.17:1, p.8-84 (1968).
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{8 5% [ G B Ko 2207 364K - 9547 UR4F (Elihu Lauterpacht ) &2 X5 Vb #k4F 8 W7o
MR, JLF- 16 A W E BRik )8 L, SEPR b AR TR 2 I PRl ) A0 1 01 16 M B 4E i o
EbRESR KE” X8, X RS, BOR T LUEFEVE R, R Y ERE A £
PRANERAREE R XA, SR X 4 “EbRE” 5 “BOR”, & U “EPREL”
5 “BUR” REMRZIEHARRZWHSHENE .

IR 5 55 FEIRFFATIS A2 20 tha2 X T EREH 5 R BUR X R “thal Z a8,
A TAFHRELAATH IS SRR 2 R I, NS RN A RE , T Z BIFEAFEAEAR A 531, [z 1
FETEREFp LR, VWOARRERTIERY “BUR” SEhs Lo A2 EPRiE Ay RN, HE A
W EPRE R 5r . 97 FFIR Rt AR BURTE EPRECH EARAL IR X3 R) &
BRI DURIEVER] . #8052, i 12 (B B AR SE PR H R 7ERRE E PRk EARTE N E JEH
MR R E Prik i BAT 2 KA B W BORERAEZS (8], M IFHEAE e B PR A EIARTER A P 2
oLz AR TERMENECR . W TE &, 018 R8RS 2 S ER,

AT, EPRE A A AR BOR,, AR X B RLBOR 3 3R 48 RIEHLC LMY £
R RIENLCHE BOR” , AR “RIEHLE B O FlE R BUR”, T EPRE A 44
FEANREPIENE GE MR E BREN SRR REIT A EER FF S G
fo ) S A 25 R AF, B “URE A C RS ARG R ECR

(Z) EREAPREBRORAES

1. BFRERF) P a9 B P WAL 3] ik BOR

RAEXT R BIAR], EBREH B R A BOR AT 0 A 20 S RO =2, W R
BURMR AR A A2 1, o R) 2 BOR AR B R L2 1, 00 Rl vk BOR WA BLAEA 3
JZ .

EPREPEM S, AFEFE R HEWRIEBOR . 640, BT # ( Georges Abi-Saab )
IR, EPREBE— AR #TE A CASMEMBRRIER, JEILE A B R © S5 RRIRES
B, “EFEENMNNEAOARR, BPREBELS T E 2R RT3 %
W ABFES —HAN AT RER C EH i 8RR MR XA ATRE R B Z RTACIR S @,
4R35 (E. W. Vierdag ) &3], EPRERE— ELAEE K@ 3 R ge i B — Bk, ©

See Oscar Schachter, The Place of Policy in International Law, Georgia Journal of International and Comparative Law,
Vol.2:2, p.7-13 (1972).

See Elihu Lauterpacht, The Place of Policy in International Law, Georgia Journal of International and Comparative Law,
Vol.2:2, p.23-27 (1972).

See Georges Abi-Saab, The International Court as a World Court, in Vaughan Lowe & Malgosia Fitzmaurice eds., Fifty

Years of International Court of Justice, Cambridge University Press, 1996, p.7.

®@ ® ® 6

Elihu Lauterpacht, The Juridical and the Meta-Juridical in International Law, in Jerzy Makarczyk ed., Theory of International
Law at the Threshold of the 21st Century: Essays in Honour of Krzysztof Skubiszewski, Kluwer Law International, 1996, p.234.

®

See E. W. Vierdag, The International Court of Justice and the Law of Treaties, in Vaughan Lowe & Malgosia Fitzmaurice
eds., supra note 13, 154.
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#r ( Taslim O. Elias ) AH, TER MMV FEAU T Z B & I, B PRk — HAEIB K4
{EL 2 A )5 O . © BT HL ST (Rosanne van Alebeek ) AW, 7E#5 & E R KL E i ¥4
F BRI, VL Bl AR ARSI G, TE AR X FA SR IR, N4 EPR X R R 2. @ &
AEZHTIBER Pt Z B, 7695 Az 2R A9 0] & L, B PRk B — ELOR B a] 36 8 A 79 7] ¥
B, ®

ZHF A TN R E PR IEBARIAE 22 H AU ) A BOR . 1994 48, BHEE PR
PBebetc B 4k ( Mohammed Bedjaoui ) 7E [Ml kA B K SE# &S0t 45 i, B FRik B AE
1991 4F “RIB/RIFEMBER RS L FmE” HEPRRT “SIAMATIENFE
BE” ©, 2013 4, 371 ( James Crawford ) 7E1FIE 1951 S E PRk Bk € By 1k R IEE
KLEFPHRIR ALY ) AR ER ) A R ILATHE IR AV E RS L AR Rk B 3 T BUR %
JEAEH BIPRE , TR o BEIZ R B9 2 B0A B ST e AT [ BRI S B A R AR R 29 B A E
FIPRER | Fe i R By 36 B S Ak , 77 B4 22 301 5 20 ) e S M R B BT 3 14 o

SEPREBEREREN S, A a0 XEINREENE W EECK . Flin, 284
( David Anderson ) #§ i, 1%k — H #8502 1F S ROAK IR B bRk T e |) ik T
YE.® % 7523/K (Moira L. McConnell ) $EJ&48 ), i3k BE R H LR F27E 43 H m ik
JEE [ AR B AS ) UK 22 [R) AT 306 98 . @ A 24 S T 2k EE OO R Ik B . il 76
1999 4% “ZFENNSR” Flyerh, E PR ATk R E o A AR E RE & B M 5T 32 KR AT B
Batg i, T (BREEWEFR ALY ) IR — A0 _EA R E A 5 B ECRIfE A
FEELE 1 5 A _E A —UIER A7 TR L, A b AR — S 51 0 -5 I ) SR 4% R B
LA IHE N —A FARFERF, AREFESIEMANEE" . BirEZER AR RAERE (4
TARPEZRER ) 5§18 F (XHAF AR ) B8, fo i A E A0 A8 51 5Kk #b
RAFES NME IR BOR R . @

2. 168 IR B ERHEF) ERe 8] EBUR

RIFE A EIAE, EFREH ERA IR MERZ 5, BE R, & IREREH FK

See Taslim O. Elias, The International Court of Justice and Some Contemporary Problems, Springer, 1983, p.75.

See Rosanne van Alebeek, The Immunity of States and their Officials in International Criminal Law and International Human
Rights Law, Oxford University Press, 2008, p.296.

S WARFNL: ( BBRIEBEHIG P i Frim 2 FE ), 3 CERTRZT) 2017 4558 5 83,568 159 71,

Address by H. E. Judge Mohammed Bedjaoui, President of the International Court of Justice, to the General Assembly of the
United Nations, 13 October 1994, at http://www.icj-cij.org/files/press-releases/7/3017.pdf (Last visited on Apr. 3, 2024).

See James Crawford, Chance, Order, Change: The Course of International Law, Brill Nijhoff, 2014, p.259.

See David Anderson, Modern Law of the Sea: Selected Essays, Martinus Nijhoff Publishers, 2008, p.513.

See Moira L. McConnell, ITLOS and the Tale of the Tenacious “‘Genuine Link”, in @ystein Jensen ed., The Development of
the Law of the Sea Convention: The Role of International Courts and Tribunals, Edward Elgar, 2020, p.214.

The M/V “SAIGA” (No. 2) Case (Saint Vincent and the Grenadines v. Guinea), ITLOS Judgment of 1 July 1999, p.106.

See Draft Articles on Diplomatic Protection with Commentaries, Yearbook of the International Law Commission, A/61/10,
2006, Vol. II, Part Two, p.93.
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%, B AR R AR ) R PR A 4K BB A m R BUR , B 2 B AR MRl
BUR, BB RGO ERTIBR RGO, filin, PRI EENE b — B E
PRiH 4R, A ek B —ER T A C ML BoBOR, M &35 Kb EPrE A
FARSH G R R T E AR A . ® IEHW, # 53 (Cesare P. R. Romano ) %
NFg i, EFREA E R BOR Bis 2 HFE AR “RH" O, BHFEEK (Martti
Koskenniemi ) £ H 7 , EFREH FARIFE SR, Mkl , B EEREH E
PREET B B0 b RF S AR AT AP A B BUR , XA 58 0 52 Bl 2 X0 i3 A [ A BUR Y
N SR

M2, 20t 70 AR LUK B PR EH AR PSR ILE T ViR S 57 Fr IR FFE K
hiy R, BRI P FE RNEBCRE — AR R, B FREN R DS
T A S EREAFEBEAFRMNE. BAEREH RO EESHERBER, |
AR BOR AN E— ML) WA R s fEEBREH ], anfE “TEMF ieEEE
PrEHI SRR R ANE ] . A SRR, ANABORA NS “EPRE” RSN IR,
¥l —Fh E PR Rl VA B . SR, RP 1 2 e PRl ) RV O, B hn LIAT- 4 EE, {158R Fl fig
PR

= EfrgcH hEE R E IS

e FE B il iz F VA BOR , 2 B s ST sem R i S i’ , d FEPRE
Hrh AREBOR Z i e BRI T o EBREH AR 2 RICT LUT IR Ak iy,
IR FIEBOR W7 Kb, Ti——TF gk,

(—) AXBURE “ERENE" ZAPRKBEZEA

M T EBREH P rRE R C S E bRk R, I T E PR ARG, T4
R, HRLAN “EFRERRT AT, A S ANMME IR A C MR R BOR “HR

Fuad Zarbiyev, Judicial Activism in International Law—A Conceptual Framework for Analysis, Journal of International
Dispute Settlements, Vol.3:2, p.12 (2012).

See Tullio Treves, The International Tribunal for the Law of the Sea and the Rule of Law, in The Contribution of the
International Tribunal for the Law of the Sea to the Rule of Law: 1996-2016, Brill Nijhoft, 2016, p.73.

Cesare P. R. Romano, in Karen J. Alter & Yuval Shany eds., The Handbook of International Adjudication, Oxford University
Press, 2013, p.15.

See Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument, Cambridge University
Press, 2006, p.606-607.
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CEPREBERZ ) 86538 £ 13K (1) WHE, "By BEPREBRRHINE
R EPRE BT BRI HREHHASIE . ERPREH LS, Br
BH FRRE G BRI TR TREE MR EBOR . Flin, 7EiTERI R E 4+,
KFYBHEZEOITHRGIERXETRANEL LM B2y, ErEH 1582
H/MER, RAFE CREI—VIFER A SERINE, FLLE, BHirkRzZS RAE
—BEFFINEFEXFHEL LN “EHIRHY” . ©

Xt TR E bR, BRAEA B, [ PRk B BRI ) A8 X 158 1 B ik A0 ) 9 A7 A5 32
TTTHEAIIER . 5158 4% (Niels Petersen ) VEEF], 76 5 EFrikZr MR L BT EL
B EARKEZWE T MR EESSEEES 50  HirHA MR SR
S B R FE I E PR R B R @ fE “— R AR RN MR L BRAER L R —
ffim FAEINE . BEERERENNEREH K “RAEETES YA 5H
HR e Es | —EEENE R RlEAR . WA FE “BEr” I BREPRET “—&
AR )5 E AT, EPR kB BR i — 2K “RIRECR” . ©

BEA, BN SRR TE CERRIEBEALL ) 55 38 45455 2 BAMER “ARKLER” RN,
BT iZFOtAREIIZENE T “EPrE”, Ko7 FRIRREE %R SEPr 48 /9 2 E R
BUASMEEE Z BRI R, X2 (ERRERIY ) 56 38 & mE—n] R “WRAMNEUR” 12
AR RIEG . © 7E 2017 F “TE T SEIE SR WAMPE R+, BRI EE LR
AR RN RGE R TR X S SC e W WA BV AT () RRAE e HE L HE I
RS, TR R S, B— EHTH R, — N SriE e Ak p R @,

(=) AEBRE “ERRERE” SR BRER

ek 55 5 REHA WA E R, X 4 BEPRER A AR AL T 78 5056 E
PRIEFTE T2 R BUR ks |, filan, CEPREBEILL ) &5 65 4455 1 e, ik
Bext FAEf iR, “1F (may)” REFHEN, X — “FrERHOIE" ik
B AT S R E AU AR BORIRML T ol 6E. F5C 1, AT LAURIE A 718 & 1 B AU 7E
AREUR, BIBRAEFE “EAEE IR ", Bt ST & A AL © kB — B A
BRATIX — VAR EOR , AR TEAR A R4 rp e 4a T fiiad WA AL 7E 2019 4 E PR Bt

@

See Jared Wessel, Judicial Policy-Making at the International Criminal Court: An Institutional Guide to Analyzing
International Adjudication, Columbia Journal of Transnational Law, Vol.44:2, p.377 (2006).

See Maritime Dispute (Peru v. Chile), 1.C.J. Judgment of 27 January 2014, para. 91.

See Niels Petersen, The International Court of Justice and the Judicial Politics of Identifying Customary International Law,
European Journal of International Law, Vol.28:2, p.357-358 (2017).

See Alain Pellet, Article 38, in Andreas Zimmermann et al., The Statute of the International Court of Justice: A Commentary,
3rd ed., Oxford University Press, 2019, p.956.

See Elihu Lauterpacht, supra note 14, 217.

REZE: ("L / HESUE EMER PG ERIR M), R GLA 5@ ) 2018 555 3 1,58 27-28 I,
See Mahasen M. Aljaghoub, The Advisory Function of the International Court of Justice: 1946-2005, Springer, 2005, p.66.
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X “RAMR ATLRIEA, (HX L SR IR R i AR R Bl “ 4%
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FAkiz R E B RN E BUR R Ti21E45 1A,

DL R A R 2R 00 E Brid A101 , 1 Br ik B ) 6k ) S B 13 B, (1 B v B — B 3 ad X
CERAEZER ) FAH SR 290 45 ff B R R i = B 6 R _E A AR O 9 AT BB, DAL IR B
AR E PR A @ 76 1986 4F “JR NP RNE” , EPrERE T (BEAEESE) 651 4%
) “RAKE” “EIRA D" SRS R, © 1E 2003 4 “AMFEAE” L H
PRIEBEZE 1L ASRART A& “RAME” M@ 2R “E28” IAEl “RAO8GE".®
f£ 2004 F “PRESHER” P, HPREBEEH A RNOERAZ PN, —EAGERAAD
140+ N AR B R AT AR R B G A DA BRAEIZSEAT A AR F—A4 b
@ FE PRk B 2 BT LR BU™AS i Bl R O SR AW RlEBUOR , B R B PR LB 2B &
EMFEZE AN, MEKSENH N 24P R S5% 2, HLEREBA H
O X — Al BAG R B A o

®

ZOUARFNL: (TEfesh Sramlzim. "R R" R D =R RS BRENT ), 8 CHREE) 2020 455 2
.56 145 T,

See Maritime Delimitation in the Black Sea (Romania v. Ukraine), 1.C.J. Judgment of 3 February 2009, paras. 115-122.
ZWHRFNL : (ARSI S50 2 6 - A 3R R ), 3 CBOXIBIR ) 2019 4F55 2 0,55 138 W,

See Alain Pellet, Shaping the Future of International Law: The Role of the World Court in Law-making, in Mahnoush H.

®®06

Arsanjani et al. eds., Looking to the Future: Essays on International Law in Honor of W. Michael Reisman, Martinus Njihoff
Publishers, 2010, p.1071-1072.

TRIIH: CRARRIERREE ) CFH), L AR AR 2019 FAR, 55 1046 51,

See James A. Green, The International Court of Justice and Self-Defense in International Law, Hart Publishing, 2009, p.182.

®6®e

See Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), 1.C.J. Judgment
of 27 June 1986, paras. 178, 194, 209, 232, 247.

See Oil Platforms (Islamic Republic of Iran v. United States of America), 1.C.J. Judgment of 6 November 2003, para. 125.
See Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 9 July 2004,

® @

para. 139.

®

See Dinah Shelton, Form, Function, and the Powers of International Courts, Chicago Journal of International Law, Vol.9:2,
p.563 (2008).
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EPRE A FEA SR AR “HHZ A" (obiter dicta) KEM A S K
ARBEUR . 1 1927 4F “TifE SR P, B IREPREREHIR P R RN ZE R G4,
BEEWHRA eSS 50", BIZE EPRIE R AE RS LRI R M —iE, © Rl
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1966 4F “TARIENE" FEAIHE I RIIEEUR . @ 7 2003 4 “AMFEER” , EHx
R BEAKR AT LA AR AR 3 E AR B Z B (U@ R ATIE A2 ) 45 10 4558 1 KB 4
BIROASR R B A R 3 SR B M B HI e AR IR R B briE PR BRE” @,
XLPr E R LR T R W, W, R R R EREBEA LUK IR IR A R EE
& B R O, FE 4 U A [ PRk B & FAE A e b i it AR B R e Y] “ EPRik il
MR IMAE” FFR RIREBUR

(&) AEMRE “RZEEW hB2EEA

E R EARE S E S CREE B R R HRREBOR . © B,
2002 4F “WIRGT L+ EMRFRWESNIR” H, BPRER S, TTe RISR R 3 A E e ik
EREZ LG E R, N ET N S R ERE AT R ST, m B3 E RN A A
B BRI B 1E B F 5 i [ PR AR AN E PR GEYE RIAT R @ £ 1999 4F “ffi R 159
AHEEE” B, BPREBER IS Y FEEKE (A EERE ) MaLFEE PR AGEEEHN R H
M E PREATE @ 7E 2006 4F “ LRI BT K7 b, EBREE B3I P HIE A 4]
EEBKIR 1975 4F (SR Em =R ) HATHE S A1E. @ 78 2005 4F “RIIR4T+ AR
FIEHR” P, BREBEE DS AR W R KL LREAEN I X B A2, LUE
BRSSO AL © 7E 1991 4E “ R IULREFEFBGE TR b, BbrkBedsl, fEAR
SRR I PRAT, P2 AN SE 22 SE T 3 AR R e G i 59 7 sC A TR )

FEE PR S R E R R A Pt REFR B “RIRE WL, B, FE 2010 4 CAREE” o,
E BRI B o a2 BEAKIN, (B LA ) 55 85 45 3 A HUE BRI I A2 1) 5% 14

See The S.S. Lotus (France v. Turkey), PCLJ Judgment No. 9 of 7 September 1927, p.19.

See Fuad Zarbiyev, supra note 25, 30.

Oil Platforms (Islamic Republic of Iran v. United States of America), LCJ. Judgment of 6 November 2003, para. 125.

See Jean D’Aspremont, The Recommendations Made by the International Court of Justice, International and Comparative
Law Quarterly, Vol.56:1, p.187 (2007).

See Armed Activities on the Territory of the Congo (New Application: 2002) (Democratic Republic of the Congo v. Rwanda),
I.C.J. Order, Provisional Measures of 10 July 2002, para. 93.

See Legality of Use of Force (Serbia and Montenegro v. Belgium), 1.C.J. Order, Provisional Measures of 2 June 1999, para. 19.

®@®e®6

®

See Pulp Mills on the River Uruguay (Argentina v. Uruguay), 1.C.J. Order, Provisional Measures of 13 July 2006, para. 82.

®@e e

See Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), 1.C.J. Judgment of Merits,
19 December 2005, para. 221.
See Passage through the Great Belt (Finland v. Denmark), 1.C.J. Order, Provisional Measures of 29 July 1991, para. 35.
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AR P REEBREBEE AR R AN, ZIEEMALE 25 KA IE X i SR
FANRREAZ N, B AR O OB 8 3L — N E AU, B B SO IRRE H BB —
MEEHER S ® B R P AR ] AR, FlU, 7E 1990 £ “F4T
BHE5E” f, B PEREREGEEMPF A RSB — MR RE AT R RNEE,
DAE DB SR R S, @
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JEAE 2R AN SE B3 O UE 5E B PRk A i A AE R BOR , T H B PRk ) Fkiz F Al
RBUORME I C B 5 W, B3 TR A —A a8, B PRk ] DU 7E Rl BUR? H
I, " EIF R EFREA PAEREBORMAE . EPREEA A 7R BUR 2 E Rk
Wit | EPR A BUAYE  E PRI M = BN E IR ERAMNE R, X=FERE
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AP,

(—) EERZRIERM

PR AR AT B AS AT BEXT AL S A2 1 A B AR TR AR AE B B0VE 1 BRI A
RO AT AE F AR FE AR M, , B SR T LAAE STt AR b X L AT AR R . AR IAY)
3, HFE — M EPGE—BURIAENLH, © 5 E AR, EPRE T EEN ©,
HIRHT (J. G. Merrills ) F17E 1969 F k48, B PRk Aie -5 B LTS EBSI 4 7 A7
EERER, AR, BbRETEERANZ mAES . — 2726 0 E R
FEVO I 7 AR AE RO, BN A X — 2 ROt 2% EME W E R L
FIEAS B R B AAAE AR , [ I3 FEE IR A L2 RO

ZESFEYE/R (Prosper Weil ) # E H I8 EIREIEAAE “E5587 M “HES
BORE R, B CEmsET ma, Bk FEREREMR RESNE
FEXT RN, s F T MR AR 3 MES ST M, irkhRFERE

@

See The Prosecutor v. Jean-Pierre Bemba Gombo, Decision on Mr. Bemba’s claim for compensation and damages, ICC-
01/05-01/08, 18 May 2020, paras. 68-69.

See The Prosecutor v. Salim Jamil Ayyash, Sentencing judgment, STL-11-01/S/TC, 11 December 2020, para. 299.

See Rainbow Warrior (New Zealand v. France), Decision, 30 April 1990, para. 126.

See Karin Oellers-Frahm, Multiplications of International Courts and Tribunals and Conflicting Jurisdiction-Problems and
Possible Solutions, Max Planck Yearbook of United Nations Law, Vol.5:67, p.71 (2001).

SR (ERRER A" RHMEPREIAME M), £ (hoMESE)2022 F55 4 8, 551103 5L,

See J. G. Merrills, The Justiciability of International Disputes, Canadian Bar Review, Vol.47:2, p.243 (1969).
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( Alexander Orakhelashvili ) E.F, S5HEXT & ik 0 E L AR L, B PRIE ) B 82— HaE
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H BT EPRE S L SRREPRE MR AEAES B, YEEE R wmIREFIARRE, B8
ERR AR EREH ERSE “EHERE MAXTEHHCKH “FEBUR . T
1 —SeC E PRk A RE B E HEREA EREY REMMET. ERZE MG H
PREFNZ BT ARHUCF AR KRR EE LA T B PRz HLE AR

(Z ) ERRFIRMBLA Y

HSERNEH—F, BPRBAMXT SRR BN “Fin, SRim, SERNEEAFERE,
EFrE A Y i EEAELEEZEKBEMARRN R Zh, i
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WA T ER AN “Grin” NHITAR) R Rk, &R S5 EHTE 20 DURE
H PR BRI B ok “Pim” I FA R ERE EREE, G, 7E 2011 F “4EEW
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EE A 1992 FLUORHE AR MRS 22 M RERS /B EITF L “Fim”, MZAARER
FEFURZRHFH— “Pim” me.®

SRTAT, X FhE R Y A 3R 8 ok MARAS Bk Y B KA M ARY =
7, i, BAREPREBAE 2004 FEXT LA A ZERE & B EETIRS + FE @RI AR
EFRAEME LG RA R AEMER BH TX— “Fin” RERBLOREEYN “BLA
B —DEHBER EB RS R E LR B BRI A KL ER . FEE, BAERR
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HWRERKLSREAER “BIRKEE B— D8RS B ERE LR GEefE Bl
RiKRE

R E PR A AN N “Fom” HHERRBKEFEEN “RmE WD, BN
#a K ZH AR “BARLGRE RNBUAT 5, & B E PRt 2 FoxE LUE AR BT LA
" ® ) e E PR A EARE A B EN AR EPRMENEBR T, XF S

®

See Prosper Weil, Towards Relative Normativity in International Law, American Journal of International Law, Vol.77:3,
p.413-415 (1983).

See Jan Klabbers, Virtue in Global Governance: Judgment and Discretion, Cambridge University Press, 2022, p.37-46.

See Alexander Orakhelashvili, Akehurst’s Modern Introduction to International Law, 8th ed., Routledge, 2019, p.6.

@6 e

See Application of the International Convention on the Elimination of All Forms of Racial Discrimination (Georgia v.
Russian Federation), 1.C.J. Judgment of 1 April 2011, para. 32.
AR (EREA T RIER SR SEIR S ), 8 (FPINEF) 2013 4658 6 11,58 1256 5.
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HAEE N RENLE 22 18] B35 56 R AE 45 Fh B PRk RE 22 A AR FFAE @, AT LA, B T
] B R 5 R AL BN AR B 55 /DB 3 _ Uil BE A B PRl 4 A4S0, oMy
B—EPREERZE B RNYLAE, ESMHERREZ R, BEAFERE KR, A FE
PN ERLRV

T ElBREH P RIE BUR R R IR LA

R SCE X (3 PR A Bl R BOR B A 7E S R IR 12 Ry AT R 2 = SL R
TS BRA, NIARAY A , [ PR H) =140 F AVE BOR R B AFAE )7 WNFFAE , i
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See Carlo Focarelli, International Law as Social Construct: The Struggle for Global Justice, Oxford University Press, 2012,
p.431.

See Gerald G. Fitzmaurice, Judicial Innovation, in D. W. Bowett ed., Cambridge Essays in International Law: Essays in
Honour of Lord McNair, Oceana, Dobbs Ferry, 1965, p.25-26.

Eric A. Posner & John C. Yoo, Judicial Independence in International Tribunals, California Law Review, Vol.93:1, p.13 (2005).

See Jose E. Alvarez, International Organizations as Law-makers, Oxford University Press, 2005, p.533.

Jared Wessel, supra note 29, 387.

@ See Decision on Appeal of pre-trial Judge'’s Order Regarding Jurisdiction and Standing, Special Tribunal for Lebanon,

Appeals Chamber, 10 November 2010, para. 41.
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EPRER “RE” A6 EREFEEMENRN “hR” UGN E PRk kR RAE MG
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Ho® FE/RK2 (Dominik Zimmermann ) 45 H , EBRik Be e o 55 12 0 750 %2 21 [H b
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HAhEPrEH E14E,
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FERR BN 0 E PRk fa |, B PR AR TE A7 R [ b ik i 2 72 b 48 3T 3 B ik
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3.k B A BIREA P 8] ik MUK 6935 56 SRR L [ R ok 64 KR AU S AL 4

E PREIA I DB R A TR B E PR R 5 %594 . © 1 E PR E kS ek
MEPREHIE “RIE” (EPRERA FERE LGS ERtE S A FE B0 MIERT B

HKAE (ANMERMZIARBER SR EWET ), A/RES/E67/1, 201249 A 24 0,55,

SRELE: (2R ERRER—LUEREIA S N EENZE ), 8 (FRRFEHSRIEEIR) 2000 F58 4
8.5 22 5L,

See Gleider 1. Hernandez, The International Court of Justice and the Judicial Function, Oxford University Press, 2014, p.192.

See Dominik Zimmermann, The Independence of International Courts, Hart Publishing, 2013, p.117.
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Pt , BME N E PRI B T 5 , PR E B AT — D E K T e B “HIERRR” R, %
AR X — W, AT, PR S, 9B KR E I R BOR , [ Prik Be Bl DR i 1
TEPRE. BN, 1E 2020 4 “YWhi s - KSR R, B EUE R EDE A RER
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SIB L (LA EXESERER ). B (HREE2RE) 2023 458 8 1,5 60 5.

See Nottebohm (Liechtenstein v. Guatemala), Second Phase, Judgment, 1.C.J. Reports 1955, p.23.

See The ‘Enrica Lexie’ Incident (Italy v. India), PCA Award of 21 May 2020, para. 1094 (B) (2).
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See Request for Advisory Opinion Submitted by the Sub-Reginal Fisheries Commission, Advisory Opinion, 2. April 2015,
paras. 56-58.

See Yoshifumi Tanaka, The Role of an Advisory Opinion of ITLOS in Addressing Climate Change: Some Preliminary
Considerations on Jurisdiction and Admissibility, Review of European, Comparative and International Environmental Law,
Vol.32(2):6, p.208-210 (2022).

See Case No. 18, Dispute concerning Delimitation of the Maritime Boundary between Mauritius and Maldives in the Indian
Ocean (Mauritius/Maldives), ITLOS Judgment of 28 January 2021, para. 246.

See The S.S. Lotus (France v. Turkey), PC1J Judgment No. 9 of 7 September 1927, p.30.

See Changwoo Ha, Criminal Jurisdiction for Ship Collision and Marine Pollution in High Seas-Focused on the 2015
Judgement on M/V Ernest Hemingway Case, Journal of International Maritime Safety, Environmental Affairs, and Shipping,
Vol.4:1, p.11 (2020).

See Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain) (New Application: 1962), 1.C.J. Judgment of
5 February 1970, para. 33.

See Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), 1.C.J. Judgment of 20 July 2012,
para. 68.
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Georges Abi-Saab, Whither the International Community?, European Journal of International Law, Vol.9:2, p.249 (1998).
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See Pieter Kooijmans, The ICJ in the 21st Century: Judicial Restraint, Judicial Activism, or Proactive Judicial Policy,
International and Comparative Law Quarterly, Vol.56:4, p.741-754 (2007).
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2022 % 10 A 31 H, http://un.china-mission. gov.cn/hyyfy/202211/t20221101_10794964.htm.,

See Moritaka Hayashi, Sea-Level Rise and the Law of the Sea: Future Options, in Davor Vidas & Peter Johan Schei eds., The
World Ocean in Globalization, Brill Nijhoff, 2011, p.202-204.
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See James A. Green, supra note 41, 176.
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Abstract: The presence of judicial policy demonstrating the particular value guide,
philosophical perception, moral inclination, or interest preference in international adjudications
has been acknowledged by international law academics either with rule-based thinking
or policy-based thinking. International adjudicative bodies use ‘sources of international

)

law’, ‘international legal norms’, ‘treaty interpretation’, ‘obiter dicta’, and ‘judicial
recommendations’ to skillfully integrate ‘judicial policy’ into the judgments. This judicial
phenomenon results from the ambiguity of international law, the politics of international
disputes, and the independence of international adjudicative power. The use of judicial policy
by international tribunals has the problem of a ‘rule of law lacuna’ and thus should be based on
the rule of law, which can be realized by value-settings, norm-creating and institution-building.
China has already appealed to pay attention to judicial policy in international adjudications and
could also play a more active role in this process by selecting international judges, submitting
proposals to international organizations and conferences and relevant treaty modification
proposals.
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