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BABTRERL “RBERMAE REBME SRR JER T T RMAKREA
T R AT R R A RGO E I ). @ 53— RN Fot e d A RS
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FEHRESE X X BAEH “EERREM M2 CEEN R AR e,
ZEWE”, “HibEAR” ZEINAEX BTN “BERE ZEXT NRMEARF]
LS A B ARG #

A a2 E I, EEAKRA XL ERESMEERS TENMERE =K A KL
FAE BB G TR R R , 15 BRI , 43 5 - 2017 4F (MR LR (5L
). 2019 4 (HMRg#EE: (HR)) M2021 £ (ANDS5HRATE (BEEER)).®
e CEF (P AREMEIEER AR %) (HE) B ) BT RR. “RIE
NREMELSHESC R/, A SREAN 2EAKRFRSX TR ELE

UWER: (ZEARREBASFESFZASENTHZRAS XTI =REEAKLKE 2022 F£&FTHE TERBRLNIR
&), 20224 12 A 28 HESE T =ZREEARRERSEFELSE =T/ K& L,

SNLERE: (EEARRERESFEFERSERN THEZ RS AT 2023 EHRFE LEBRLNIRE), 2023412 A
26 FES TR2EARRERSESELREE LRSI L,

ST @, W HFE S,

Z0LETE O, BRI, 5 157-158 T,

® @

® ®

33



¥ E % 2024 £ 3 #

H AR E S ALE T3, W R HE , X MARKIZESE 52 BRiC s g o E % AR
RMEAE S MR STk @ W & (OMRgRSE (%)) i, 2R AKRFEELR TR E®
FEREROCEPRE] REARMERREM 7 R R IER ISR, RSAT AT
B, FECET (P ARSMEA D S04 T (BIERSE ) diE ROMRE ) 4,
TEMERE 2 T IXHMESA O S RIAETRY K E G B TR, &Iy
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PEIE 1 S IEHE S FMRAUE Sk SERB RO AE B 5B, 496 JE i L AR 1

MARHEHERZO) E&, Bk = ARG AT T A I e A Tl . 7 5%,
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AR ZZETREEEENFIEEICE . Ak, X =R EHER BB MHEE T ENTRE
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I “EEA RHUE B HRIR, ARSI AP A G0 T B IR - 78 B A A0 8 HE K
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RERHERERE TR A -1 BERROAHNC B T4 “EEEH", €
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M. SLEiL: AAER KM HEEDIE AEEFBH

TEBHE I TCEE 2 AT E & et A TARE ARG ) 50T RedE. (B500RRT, 581k
AR B S M R % L P Al P B2 A S B Hh 7 A — R BRI 1 S5 AN E 1, AT 485 JE 1
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(—) FEREMEREHS
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ERRRINE . T2, fEfE BB SRS, REEEFHEEZ AU AE
FHA ] 21T 574, i 2 REARRA], X E—NFENELBEM R, Xor5Eik
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ML LRI A R AR R N AR T AU RN A 0985 B N BURAN S 5 5| &K %
Wo XA HRE LG EEEER LAY LM E 4277 (substantive due process )o
FEEEBEATIL L, “EFNE"Q M “BHRE"O X B B I FI AR Skt
IESRIF AR ArETTE R4 A RES A A A B EUE F L5 # i HERR 55
PBERBYSLIE , I 7 W i SEARYE IE Y72 /P R ek vh R R 2 I B AL AN M G VE R —Fb
BRI AR OR, Hibs | A EEH SR 501, 1A, INERIEBEALLE S 74 B
BN BE T INE K (A5 B H %% ) (Charter of Rights and Freedoms ) FILL{4,3]
(A ARY%E™ 5 Bl ) (Basic Law: Human Dignity and Liberty ) " ALE FIAHLE )
FRAPEUR] , HEAT Al L RE S AN € BUA R . @ 7ELUE 22 WA BRI ARBRE R MEHE LT B
JRZ /R BEERRLT LY R BRI A RN R R E K, ik Bt FE RS AUR A ar AE 9 H
Pt R ¥ B A BUA FIE TR A9 WEIR - © BLAb, BV B vk B T IRIMERS © DL R rg dEiA ek

See Lochner v. New York, 198 U.S. 45 (1905).

See Roe v. Wade, 410 U.S. 113 (1973).

See Robert Bork, Coercing Virtue: The Worldwide Rule of Judges, The AEI Press, 2003, p.85-92, 111-123.

ZRXEE . (AP HRIMERT R R SIRUEFFRMERRTEIL (1973—2022)), 3 (ELHRIBA) 2022 F5 4 1,
% 12-16 7T,

See Navtej Singh Johar & Ors. v. Union of India thr. Secretary Ministry of Law and Justice, AIR 2018 SC 4321.
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¥aHP =& N EARRI 20, BRI EEEMEN =B R, =&+, BEAE
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TR @ R E AT 143 S0 R AR L E A AR £ E AV, X
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See S v. Makwanyane and Another (CCT 3/94) [1995].

See Minister of Home Affairs and Another v. Fourie and Another (CCT 60/04) [2005].

See Bruce Ackerman, 4 Generation of Betrayal, Fordham Law Review, Vol.65:1519, p.1519-1536 (1997).

See Akhil Reed Amar, Intratextualism, Harvard Law Review, Vol.112:747, p.747-827 (1999).

Id., 748.
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AR SR B, i BT SR ML E TN TR TR SR I B V2 Th LR, A EOR I B T 3 SRR
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% A ESE R EWIREI TERIEENIHE. @ Heh BA RN — 52, Bk “HE
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ZES KRR LTRSS I B E R I NIZ R A XK — R A [ 2
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€ S ULEPEREE . CERENE R P AMERUT L ), 8 (R REEMR ) 2004 455 6 1,45 18-20 T1; BRFAE: (RN B &R
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FINCEIER. i Fafictadh: “BERMRELE TARKBNOHHY, B
HFETF AR A BRI ® FEBRs s it A% O TR “ AR %Z B NG
PO AR A ERET.

HEARML., “EFEE MEEEKMEENEML, EEBEHERZH R AR
HFACIZ, NMEA S AEANR & BRI M 8B EENENT. S - &
ftafit #F (Mark Tushnet ) ZFTLAX > “JEEE” M “HEE", - DXERENEREE
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(basic law ) FFxfEE (higher law ) FUEM  (HITFEAFH R T, BEFFEAN ZE “FK
189" Cour law ). ® EHERE “BIKAANRZ BT MABUE, b & & RN EFEM
Ja NHIEEVRINR] " ® AT — E A9 B AR LA 2 RSB R THRA T S — Y
Tk, HREMEMEERNA L, BEAE R EA TR ANRXTBEER “FA
A" HIIAE.

MR Z X TREREWHNTHE AR & 48 B ik U - R —BEF 5.
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EFIESCHLE, BEF AR “EREREELS P REEKFEN T, FENEE

(rrdth g X T RIS T E D R A4 £ U fEE A ARG UL E T E R RE ),
2019 4E 10 A 31 A EILF=5E58 + JUs h RE RSB INR SRS BGET

ZWGEHY . GRELREMBRRTFIG ), 8 (BUR 51EE) 2023 F5 2 ), Sk, (REREMBRERORT ), &

CEETIS ) 201 F5E 4 8 T8 CRREEEMRERTIN . M LS 5%E ), 8 (hESEESRIE) 2015
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I (EEBHS AL ST EEAARIT =T RFERS ERIRE) (20124 12 A 4 B ), BAEF: GEREFLE

HRIEIR ), H SOk ARAL 2020 4FRRL 4B 13-14 T1,

ZIATE @, D5 - EA PR, 5 9-10 5L,

See Jack M. Balkin, Living Originalism, The Belknap Press, 2011, p.59-73.
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FEVHE MM A0t B, At 5 SE PR A A @ RIE e 1k 2 S AR 13t TR T fE
FERE . EANIZE B, HAT7EARFSG S AT A 45 A B HE ek ] 4 ] 2, 7E IE UM
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Akhil Amar, America’s Constitution: A Biography, Random House, 2005, p.5.

Sanford Levinson, Our Undemocratic Constitution, Oxford University Press, 2006, p.13.

V. (P AREMEE RS ) (T8 ), BEAR AR 2005 4R, 55 480 BT,

S (ZEE) WmEAH: (EEFE) (5 5 %), P AUk AT 2012 408, 55 106, 108 5T,

See Liav Orgad, The Preamble in Constitutional Interpretation, International Journal of Constitutional Law, Vol.8:714, p.716-
718 (2010).
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25 LA L HE I 07 U CTRVERG M . B, TE ORI E N = R AE R R B e —
JZ, ERE X P E TR AR AR A R R . ME XM AR IR, BN N B
ME—PE . SXAUR BN A B XAZ B ESR , WREN 1 B 5 e R S AH AR
BSHAT Xy B2, FE USRS B 2 S B e AT MR T T e 2 B U A R
& M H A R E 2T L.

Abstract: The constitutional ethos is becoming a formal concept and a review standard
in China’s law. There are currently three major understandings, referring respectively to
the consciousness of respecting the Constitution, the purpose of the Constitution, and the
constitutional ethos as parallel to constitutional provisions and principles. Only the third
understanding belongs to the specific and normative constitutional ethos in constitutionality
review. The NPC and its Standing Committee as well as its working bodies have mainly
used the term in the context of ‘promotion’, ‘compliance’, ‘constitutional provisions and
constitutional principlés’, and ‘being subject to people’s supervision’. They have also
indirectly dealt with the constitutional ethos in some specific cases, all these contexts and
cases provide useful references for ultimately determining the content of the constitutional
ethos. In future practices, the application of the constitutional ethos should pay attention to
balancing stability and openness, ensuring systemness and sequentiality, and adhering to
uniqueness and creating enthusiasm.

( REHIE: XigH )
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