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S0 [ ] BIER - HOAR: AR 214 ), XA, IR RRE 2018 A-RIE, 5 21 BT,

ZULERI : COROEEEL ),  E LR R R 2003 AR, 575 124 BT,

ZWMAAE : BV (5 4 B, AR R 2023 4RAT, 55 311 1L,

Z:UL [ 48] Fefts. QIR 122 3 ——HCRI B RL 2 ), TOBGTE, 1 55 BRI 1991 4FME, 56 39 0L,
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@ See Wesley Newcomb Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial Reasoning, The Yale Law
Journal, Vol.29:16, p.30-59 (1913); Wesley Newcomb Hohfeld, Fundamental Legal Conceptions as Applied in Judicial
Reasoning, The Yale Law Journal, Vol.26:710, p.745-752 (1917).
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See Wesley Newcomb Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial Reasoning, supra note 21, 47.
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Z: UL « v e i L HEAUR R R B B2 S A3 ), 3 (P2l ) 2023 4755 12 0,45 121-122 T,

Z: T @, JRAIE LS5 1113 BT

ZUL (8 ] RIR - Rk Qe ) (5 6 ML), BOCBIPE, R S5 ENRAR 2020 4RRR, 5 323-234 10,

FEARRES I THE S /NIRYM LIRS S A SR T R AL —JCAUR]” s NIRRT 8 X RS, R
PRV AR AT LARZ /NER UL, AT/ AT AR X AR, AE AT I AN BRAIEA T 4R, See Wesley Newcomb Hohfeld, Some
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Abstract: The factual control of property, as a form of freedom, is the object protected
by the property rights formed by the Constitution and laws, rather than the property rights
themselves. The Constitution and laws do not need to create the freedom to dispose of
property as a fact distinct from rights, but can only confirm and protect it. In order to prevent
excessive restrictions or improper interference in the factual control of property, the freedom
of factual control of property rights for both property and non-property rights holders is
recognized and protected by the Constitution of China in the form of “unrestricted by law’.
The Constitution recognizes and protects the factual control of property, and establishes a
protection obligation for the state to protect the factual control of property, which includes
both negative and positive protection obligations of the state. The negative protection
obligation of the state means that legislators cannot restrict the freedom of factual control
in a way that is ‘not authorized by law’; the obligation of the state to actively protect means
that legislators should specifically form the right to protect citizens’ factual control over their
property from interference by other entities, so that the obligation of the state to actively
protect factual control can be fully realized in the field of private rights. Based on the
constitutional positioning of factual control of property, it can be seen that the view against
the legalization of data property rights cannot be established.
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