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Abstract: Under the current law, proprietary security only takes the form of security
interests, and the security provider bears the liability of damages instead of the security
liability when a security interest fails to be created. This legal construction is not only
contrary to the parties’ agreement under the security contract to provide security with specific
property, but also neglects the layered structure of proprietary security rights. As a result, the
construction is incomplete in theory and unsatisfactory in practice. Under the current security
system, which combines both formalism and functionalism, a distinction should be made
between the right to liquidate the collateral and the right of priority of the security interest
holder. The right to liquidate, as a basic means to realize the purpose of proprietary security,
has the effect of ‘ancillary’ security where the security interest is not created successfully. As
a safeguard for liquidation which can perfect the proprietary security, the right of priority is
dependent on the creditor’s free choice and the completion of publicity according to law. With
regard to publicity, the formalism should be strictly adhered to in security over immovable
property, and the functionalism can be implemented in security over movables by refusing
the distinction between constitutive effect and declaratory effect of publicity and unifying
the normative effects of different types of publicity. Where it is a third party who provides
security, the liability of compensation for breach of the contract is the last method to realize
the security purpose.
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