RO
@ o
* . 2016 “ "(
1 16AFX023) .
@ Joel P. Trachtman The Economic Structure of International Law at 11 ( Harvard University Press 2008) .
@ 2017 ( 50% ) 500 2005

9.8% 2014 22.8% . See OECD OECD Business and Finance Outlook 2017 at 62 ( OECD Publishing 2017) .

161



2019 6

40 °

”» @

@ See EU-Measures Related to Price Comparison Methodologies ~Communication from the Panel WT/DS516/13; US-
Countervailing Duty Measures on Certain Products from China Recourse to Article 21. 5 of the DSU by China WT/DS437/
AB/RW paras.5.90408 5.242-248.

@ € )y« )2018 10 10 3.

® See Raymond Vernon The International Aspects of State-Owned Enterprises 10 J. Int. Bus. Stud. 7 (1979) .

© See Mark Wu The China Inc. Challenge to Global Trade Governance 57 Harv. Int1 L. J. 261 (2016); Minwoo Kim

Regulating the Visible Hands: Development of Rules on State-Owned Enterprises in Trade Agreements 58 Harv. Intl L. ]J. 225
(2017) .

162



o @
()
( ) o
( (2001) ( “ ")
( 2(2004) ( “ ”)
. £ »
o £ »
( »
° ( ) 5
o : ( parastatal entities)
( state corporations)
o ( public corporations) ( semi—public entities)
( public agencies)
( »
@ K ), : ( 2(1992)
1993 4647

163



2019 6

(

)

” “

( state enterprise)

N

»

2019

13 ” @

€

€

”»

€

)

i

)

® See Draft Articles on Responsibility of States for Internationally Wrongful Acts with Commentartes ( 2001)
and 107 ( United Nations 2008) .

164

KK

4

)

)
2.10.19
)

b

HES

(

(

$2005

»2005

6

6

)

at42 43 93 108

10,19



[43

N o 1947 N

1948 ( bi .

( )y 17

See Certain Iranian Assets ( Islamic Republic of Iran v. United States of America) ~Preliminary Objections International Court
of Justice 13 February 2019 paras. 87-88 91 and 97.
See Przemyslaw Kowalski Max Biige & Monika Sztajerowska et al.  State-Owned Enterprises: Trade Effects and Policy
Implications OECD Trade Policy Papers No. 147 at 3940 ( OECD Publishing 2013) .
See Thomas Cottier & Petros C. Mavroidis ( ed.) State Trading in the Twenty-First Century at 3 ( The University of
Michigan Press 1998) .
See Douglas A. Trwin Petros C. Mavroidis & Alan O. Sykes The Genesis of the GATT at 160 ( Cambridge University Press
2008)

§ y 17 1.« 1994 17 Do

165



2019 6

( i

»

( » (

-
) o

e ) :

@ See Canada-Wheat WT/DS276/AB/R paras. 145451.

@  See US-Definitive Antidumping and Countervailing Duties on Certain Products from China WT/DS379/AB/R paras. 316
317319 and 345-346.

19 See US-Carbon Steel WT/DS436/AB/R para. 4.29.

@) See Christoph H. Schreuer (‘ed.) The ICSID Convention: A Commentary second edition at 161462 ( Cambridge University
Press  2009) . K4 — 1CSID b3

( 22017 3

166



“ ” @ “ ”

N N o 2017 12

( bi o

.2 2012

See OECD  State-Owned Enterprises as Global Competitors: A Challenge or An Opportunity? In Foreword at 3 ( OECD
Publishing 2016) .

See Procedures to Enhance Transparency and Strengthen Notification Requirements under WTO Agreements Communication
from the United States ( WTO) JOB/GC/148 JOB/CTG/10.

See European Commission EU Concept Paper on WTO Reform at http: //ec. europa. eu/trade/policy/eu-and-wto ( Last
visited on October 17 2019) .

See Joint Statement on Trilateral Meeting of the Trade Ministers of the United States Japan and the European Union at
https: / /ustr. gov/about-us/policy-offices/press-office / press-releases /2018 /may / joint-statement-irilateral -meeting ( Last visited

on October 31 2019); 19 U.S.C. §1677(18) (2019) .

167



2019 6

5]
D
( i
O@ (43 » “« ”»
o (
) 38
o ( »
-2 ( » ( )
R
( » K )
( )y 17
o@D
()
@

2 See United States Public Law 11299 126 Stat. 265 ( March 13 2012) .
2 See US— Countervailing Duty Measures on Certain Products from China Recourse to Article 21.5 of the DSU by China WT/
DS437/AB/RW.
@) See European Commission supra note 23.
2 See US-Softwood Lumber from Canada WT/DS257/AB/R para. 89.
@ € ) . {TPP DA
»2016 1 o
30 See USMCA art.22.1 & 22.6.
@) See TPP art.17.4; USMCA art.22.4.
3 See OECD supra note 21 61-62.

168



. 2018 8 ( p)

2019 4

( ) “ "

. 2011 5
. 2012 ( )
N ( ))

( i “

See Trump CFIUS FIRRMA the Best Way to Handle Chinese Investment at https: //insidetrade. com/daily-news/trump—
cfius-firrma-best-way-handle—chinese-investment ( Last visited on August 19 2018) .

See John S. McCain National Defense Authorization Act for Fiscal Year 2019 ( H. R.5515)  United States Public Law 115-
232 132 Stat. 1636 ( August 13 2018) § § 1702 1703 1706 1707 1708 1718 1719.

See Regulation ( EU) 2019 /452 of the European Parliament and of the Council of 19 March 2019 Establishing a Framework
for the Screening of Foreign Direct Investments into the Union.

See USMCA art. 32.10; Annex 14-D art. 1.

See Robert D. Hormats Ensuring a Sound Basis for Global Competition: Competitive Neutrality at https: //2009-2017.

state. gov/e/rls/tmk /20092013 /2011 /163472. htm ( Last visited on October 17 2019) .

See Statement of the European Union and the United States on Shared Principles for International Investment at https: //

2009-2017. state. gov/p/eur/rls/or/2012/187618. htm ( Last visited on October 17 2019) .

169



39

@

170

(
{ >>(2005
{ P {
»
S
45 . 10 .
: ( Y € )2019
S )

2006

)

)
b
a
160.188.198

(

2015



( i

®
o Al A}
B
3.
A}
N
@ § »
o
o o
o A)
(5
o
o
o
4.
o AY
AY
° N o N N
A o

@ See NAFTA art. 15024503; TPP art.17.2.9; CETA art. 18.3.1; EU-Singapore FTA art. 11.3; EU —Vietnam FTA
ch.10 art. 3.1.

a3 4 ), http: //sms. mofcom. gov. cn/article/chw /201905 /
20190502862614. shiml 12019 10 17 .

@ See Weihuan Zhou Henry Gao & Xue Bai China’ s SOE Reform: Using WTO Rules to Build a Market Economy at
https: //papers. ssrn. com/sol3 /papers. cfm? abstract_id =3209613 ( Last visited on October 17 2019) .

@ See U.S. Statement at the Trade Policy Review of the People’ s Republic of China https: //geneva. usmission. gov/2018 /07 /
11 /u-s-statement-at-the-trade—policy—review-of-the-peoples—republic-ofchina ( Last visited on October 17 2019) .

171



2019 6

(

{

(14 ” @

.8 1992

. 2008

® ( o)
® (
® | “
49 4 X 1

172

6

»

>> 13

»

[13

2011
5.7.8

2006

)
©
1992 10
113 ” “ ”» 1 993
» “ ”» “ »
[43 ”»

” ( state-invested enterprises SIE)

( state-owned enterprises)

616.621

Y« 2019 2
203204



owned enterprises SOEs) o

113

&

1995

»

7 ( state—

n@

)

13 ”

@ [13 »

See United States Department of Commerce International Trade Administration China’ s Status as a Non-Market Economy

note 1 at https: //enforcement. trade. gov/download/prc-nme-status/prc-nme-review<inal403017. pdf ( Last visited on
October. 24 2019) .
S

21

S
S

:«

b

b

1997

2016

b

15

39

o

°

°

) 1997

2015 1546

173



2019 6

( » ( state enterprise)
. « ) ( SOEs)
50%
50%
( ) ( )
0@ 13 ”» (13
( » .
.50
)
( ) o
( XS » K bi
0@ << >> “« ”
: @ ”» c@
( )
.9
“ » (13 ”» o <<
>> 13 ”» 113 ”
( . ) @
2015 << >> 13 2

65 See NAFTA art. 201.1; TPP art. 17.1; USMCA art. 22.1.

0 See CETA art. 1.1; EU-Vietnam FTA ch. 10 art. 1; EU-Japan Economic Partnership Agreement art. 13.1.

) See TPP art. 17.1 and footnote. 1; USMCA art. 22.1 and footnote. 1; EU-Japan Economic Partnership Agreement art.
13.1( b) and footnote 1.

@ @9 2 .
69  See Republic of Argentina v. Weltover Inc. 504 U.S. 607 614 (1992) .
60 See EU-Singapore FTA art. 8.8.

174



) @
@ ( »
()
o ” @
L@
@ (67 15
(%]
6.24 .
® € y 3.8 «
@) ( » 10
(&)
1991 678 ;1949 (
§ Y 26.28
(@ S b 2012
6 See UNCTAD World Investment Report 2017 at 37.
)y« )2009 4
® S )y« )2013 3

57

K«

n@

@

2008

K

»

(

(2012) )

€

1

»

(2008) )

2.2

175



2019 6

@ Al
“« ”O® «
...... ”@, «“
. ”@o
“« ”» 0@3
2
. 1986 ( )
;2017 ( » o
“@ n@ .
()
?
?
2005 ( »

69 See European Commission Commission Staff Working Document on Significant Distortions in the Economic of the People’ s
Republic of China for the Purposes of Trade Defence Investigations SWD(2017) 483 final/2 at 20 ( Europe Commission
2017) ; United States Department of Commerce International Trade Administration supra note 50 at 52-93 .

@ K — Y o« )2011 1 .
@ I >« 2016 6

@ K Y o« )2005 3 .

@ N N Y o« )2014 3.

@ Y« »2015 9 14 6 .

176



o “ FG Hemisphere Associates LLC 7

o@({
[3 »
o
AY A)
A} o
Al o
”
@
AY o O®
.®
o
.
o
o
A
o
. 2016
.®
.
o o

®
@

See Democratic Republic of the Congo v. FG Hemisphere Associates LLC (2011) 14 HKCFAR 95 paras. 197 202 and 211.
{ » 13 1 19 2011
8 26 o
See Glob. Tech. Inc. v. Yubei ( XinXiang) Power Steering Sys. Co. 807 F.3d 806 810 ( 6th Cir. 2015) .
See White House Office of Trade and Manufacturing Policy How China’ s Economic Aggression Threatens the Technologies and
Intellectual Property of the United States and the World at 17 ( White House 2018) .
See European Commission State-Owned Enterprises in the EU: Lesson Learnt and Ways Forward in a Post-Crisis Context at

https: //ec. europa. eu/info/sites/info/files/file_import/ip031_en_2. pdf( Last visited on October. 24 2019) .

177



2019 6
2018 .
” Q0 “« 2]
e}
Al AY Al 0@
€« ”»
o Al o@
2015« i
( Do
( ) @
o )« )2018 12 22 01
L) K > os 4
8 See OECD  State-Owned Enterprise Governance: A Stocktaking of Government Rationales for Enterprise Ownership —at 12

( OECD Publishing 2015) .
(3] K N (2016)252 ) .

178



See Pier Angelo Toninelli (ed.) The Rise and Fall of State-Owned Enterprise in Western World at 1920 153 ( Cambridge
University Press  2000) .

See Franco Amatori Robert Millward & Pier Angelo Toninelli ( ed.) Reappraising State-Owned Enterprise: A Comparison of
the UK and Italy at 59 ( Routledge 2011) .

@D o
( » : ( ).
N N o https: //www. temasek. com. sg/zh/
who-we-are /about-us. html 12019 10 17 o
( DX )
( 2015163 ) . ( . ht (2018)23 )

% (2019)9 ),

179



2019

6

113 ”» ‘@
o
114 ”
o ( ) /
— o
o / —
( 13 YY)
« ”
A}
()
® | . X (2018)23 ),



K

0@ Al
“ »” “ ”®
A} A o
« »”
“
,’@0 A}
@
%
13
Al (e}
o ” @
“ 77@
] N
() § Dl (2017)36 ) .
@ € » 15 NN | 2 .
@ K / : Y« »2018 I
@ N X (2018)23 ).
o ( N (201979 ).
% “ ”( twin governance structure) See Jiangyu Wang The Political Logic of Corporate Governance
in China’ s State-owned Enterprises 47 Cornell Int’ L L. J. 631 637 (2014) .
% ( bs http: //jhsjk. people. c¢n/article /30387788 12019 10 17
@ « X (2019)9 ).

181



2019 6
@ “
”@
@
113 ”» “«
» .
o 101 4 »
“ ”» @
2018 11 () ®
( Do 2019 10
( » N
[43 ”@
( )
( »
“ ” @
N o
@ “ ” . << “
S )2016 6
@ | 22013 11 12
) o
(@) competitive neutrality o
(0 39 : : o
@ O ")« 12019 3 K
— )y« )2013 3.
@ ( > http: //www. samr. gov.
cn/xw/tp/201811 /120181107 _289859. html 12019 10 17 ; ( 2018  G30
> http: //www. pbe. gov. en/hanglingdao/128697 /128728 /128832 /
3643836 /index. html 12019 10 17 2019« ) “
N N N 7o (
)
(O X (2019)722 ) 10 . 5
@9 4

182



Abstract: The relevant rules of international law adhere to the standard of unification of
subject and behavior to address state-owned enterprises ( SOEs) issues such as identity and
behavioral nature and whether SOEs exercise governmental functions is the basic starting
point of analysis. The multilateral international economic trade and investment rules have in
principle adopted a neutral attitude towards SOEs focusing on commercial activities. These
rules are challenged by various measures the developed economies have recently adopted
aiming at reshaping the SOEs” rules. When promoting the reform of SOEs China should take
international rules into account and affect the development of rules of international law without
discrimination through its own practices. The current understanding of the nature and function
of state-owned enterprises in China is not unified. The next step of SOEs reform should
combine the reform of state-owned assets and SOEs follow the principle of separation of
government and enterprises adopt SOEs classification and grading system accelerate the
separation of government and fund and establish corresponding modern enterprise governance

system with Chinese characteristics and promote fair competition.
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