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(D See Karen McCullagh, Data Sensitivity: Proposals for Resolving the Conundrum, Journal of International Commercial Law
and Technology, Vol.2:190, p.190-201 (2007).

@  See Daniel J. Solove, Data Is What Data Does: Regulating Based on Harm and Risk Instead of Sensitive Data, Northwestern
University Law Review, Vol.118:1081, p.1081-1138 (2024).
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©® See David L. Mothersbaugh et al., Disclosure Antecedents in an Online Service Context: The Role of Sensitivity of
Information, Journal of Service Research, Vol.15:76, p.76-98 (2012).

(@  See Michael Barbarom & Tom Zeller, 4 Face Is Exposed for AOL Searcher No. 4417749, at http://www.nytimes.com/2006/
08/09/technology/09aol.html (Last visited on Sep. 11, 2024).

See Facebook—Cambridge Analytica Data Scandal, at https://en.wikipedia.org/wiki/Facebook—Cambridge Analytica data
scandal (Last visited on Sep. 13, 2024).
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See Paul Quinn & Gianclaudio Malgieri, The Difficulty of Defining Sensitive Data — The Concept of Sensitive Data in the
EU Data Protection Framework, German Law Journal, Vol.22:1583, p.1583-1612 (2021).

See Daniel J. Solove, supra note 2, 1081-1138.
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See Neil Richard & Woody Hartzog, The Pathologies of Digital Consent, Washington University Law Review, Vol.96:1461

@66 ©

(2019); Elettra Bietti, Consent as a Free Pass: Platform Power and the Limits of the Informational Turn, Pace Law Review,
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See Council of Europe, Convention for the Protection of Individuals with Regard to Automatic Processing of Personal Data
(1981), Article 6.

See Directive 95/46/EC of the European Parliament and of the Council on the Protection of Individuals with Regard to the
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@  See Priscilla M. Regan, Legislating Privacy: Technology, Social Values, and Public Policy, University of North Carolina
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See Consumer Fin Prot. Bureau, Using Publicly Available Information to Proxy for Unidentified Race and Ethnicity 1,3 (2014),
at https://files.consumerfinance.gov/f/201409 cfpb_report proxy-methodology.pdf (Last visited on Sep. 11, 2024).
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See Owen M. Fiss, Groups and the Equal Protection Clause, Philosophy & Public Affairs, Vol.5:107, p.107-177 (1976).

See Reva. B. Siegel, From Colorblindness to Antibalkanization: An Emerging Ground of Decision in Race Equality Cases,
Yale Law Journal, Vol.120:1278, p.1278-1367 (2011).
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See Dan M. Kahan & Paul Sloivic, Cultural Evaluations of Risk: “Values” or “Blunders”?, Harvard Law Review,
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See Zliobaité, I. & Custers, B. Using Sensitive Personal Data may be Necessary for Avoiding Discrimination in Data-Driven
Decision Models, Attificial Intelligence and Law, Vol.24:183, p.185 (2016).

@)  See Information Commissioner’s Office, Anonymisation: Managing Data Protection Risk Code of Practice, (Nov. 20, 2012),
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See Ronald Leenes, Do They Know Me? Deconstructing Identifiability, University of Ottawa Law & Technology Journal,
Vol.4:135, p.148 (2007).
See Sophie Stalla-Bourdillon & Alison Knight, Anonymous Data v. Personal Data - A False Debate: An EU Perspective on
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Anonymisation, Pseudonymisation and Personal Data, Wisconsin International Law Journal, Vol.34:284, p.284-322 (2017).
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2009, p.140-160.
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Abstract: Most laws in China and abroad classify sensitive personal information by
type or define it as having a serious risk of infringement. In terms of the protection method,
these laws adopt sensitive and non-sensitive distinctions and provide enhanced protection
for the former. However, there are challenges to understanding and applying sensitive
personal information protection. Its definition is indeterminate and its dual protection
method is insufficiently rational. The root of this challenge lies in the contextualized nature
of sensitive personal information; personal information is not sensitive per se. It is not
necessary or realistic to reconstruct sensitive personal information protection at the legislative
level. Therefore, it should be restructured in the process of interpretation and application.
Specifically, the definition of the concept should be mainly based on purpose interpretation
with a reference to textual interpretation; its value judgment should be based on national
conditions; its risk analysis should be mainly based on expert judgment, taking into account
public perception of risk, and judgment factors should consider the information subject,
processing subject, processing method, identification probability, etc. The classification and
protection of sensitive and non-sensitive personal information should adopt contextual and
dynamic approaches. With regard to administrative regulation, we should adopt a bottom-up
contextual approach; with regard to judicial and administrative law enforcement cases, a
case-based contextual interpretation of sensitive information should be adopted. To strengthen
protective measures, a regulated self-regulation approach should be adopted. The connection
between sensitive personal information and private information should be analyzed under two
institutional modules: personal information protection and privacy protection.
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