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Abstract: The exoneration function of the proviso is not contrary to the value essence
of the principle of legality, and meets the need for exoneration in the absence of the necessity
of punishment, which can be divided into the following two perspectives: ‘not constituting a
crime’ and ‘not considered as a crime’. The theory of the restrictive conditions for crimination
emphasizes on the constitution of a crime as the sole criterion for the establishment of
the crime, but overlooks the independent significance of the proviso, prone to result in
a disconnection between theory and practice. The theory of the criteria of exoneration
rationalizes the exoneration, but there is a suspicion that the criteria are vague and open
to abuse. In consideration of the importance of the proviso in the system of exoneration,
it is necessary to apply the proviso to narrow the scope of the constitution of a crime in an
integrated mode. The exoneration function of the proviso is first and foremost to guide the
substantive interpretation of constituent elements, playing a role as the normative guideline in
the determination of the degree of illegality. Where the substantive interpretation fails to meet
the need for exoneration, based on the factors related to or other than the actor, the proviso
exonerates the actor on the grounds of ‘not considered as a crime’, playing a normative
supplementary role.
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