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See Stefan D. Cassella, Criminal Forfeiture Procedure in 2010: An Annual Survey of Developments in the Case Law, Criminal
Law Bulletin, Vol.46(5):898, p.924 (2010).
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Abstract: The lack of coordination among civil, administrative and criminal legislation
has led to the dilemma of insufficient legal basis for courts to confiscate the property paid for
illegal reasons in many criminal cases. Different courts have different practices in dealing with
the property paid for illegal reasons, with different reasons. When there is no law denying the
legitimate rights and interests of the payer, the confiscation of property paid for illegal reasons
has a dual attribute, which is not only the recovery of the illegal proceeds of the perpetrator
of the crime, but also the exclusion of the priority of the payer’s right to request for the return
of property paid for illegal reasons. The justification of such confiscation is derived from
two aspects: for the perpetrator of the crime, the equitable theory of redress that no one shall
profit from the wrongful act, and for the payer, the theory of abusive disfranchisement of
property right. The conditions of the confiscation of property paid for illegal reasons have
dual compliance: not only meeting the conditions for the confiscation of the illegal proceeds,
but also meeting the conditions for the exclusion of the priority of the payer’s right to request
for the return of property paid for illegal reasons. The confiscation of property paid for
illegal reasons has a punitive effect and should follow the principle of proportionality. In
order to prevent serious abuse of property rights, the property paid for illegal reasons that is
subsequently returned by the perpetrator of the crime to the payer shall also be confiscated
when the act of payment for illegal reasons is preparatory to the commission of a crime.
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