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Abstract: The agreed rescission is a combination of contract freedom and contract
termination, and its normative basis is article 562, paragraph 2 of the Civil Code. This
provision attempts to distinguish and link between the conditions for rescission, rescission
due to minor breach, and the right to rescind the contract at will. The breach of contract
should be excluded from the conditions for rescission to maintain the certainty of contract
transactions and the accessory nature of the conditions for rescission. Automatic rescission is
the general criterion for distinguishing between the conditions for rescission and the reasons
for rescission. However, if the automatic rescission involves subjective breach, it should be
transformed into the agreed right to rescind the contract. The Minutes of the National Courts’
Civil and Commercial Trial Work Conference first proposed the concept of ‘minor breach’ to
limit the agreed right to rescind the contract, but overly casual restrictions on minor breaches
may undermine the spirit of private law autonomy, nullify the function of the agreed right to
rescind the contract, and violate basic legal principles. Reasonable minor breach restriction
should be based on the principle of ‘autonomy as the principle and restrictions as the exception’,
and a moderately strict judgment standard should be established to balance autonomy and
restrictions. In addition, the agreement that ‘any breach can lead to the rescission of the
contract’ has a defect in consensus, but restricting ‘any breach’ to ‘non-minor breach’ is more
in line with the purpose of systematic interpretation and the encouragement of transactions in
contract law. The agreement on the right to rescind the contract at will is the legalization of
commercial transactions and the result of the autonomy of the will of the parties, which should
be restricted and respected.
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