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Abstract: In current criminal legislation in China, there is a unique illegal structure, which
is called the ‘two-layer criminal illegality’. In this structure, illegal conduct is divided into two
successive layers, which implies the hierarchical test and gradual formation mechanism of
illegal evaluation. Among them, the ‘primary-layer illegality’ refers to the illegality formed on
the basis of the previous act of the perpetrator, which is based on the violation of obligations
under the pre-law; while the ‘secondary-layer illegality’ refers to the latter violation caused by
the perpetrator’s refusal to fulfill relevant obligations in subsequent procedural disposal. On
the one hand, there are significant differences between the two types of illegality in terms of
the basis of illegality, the formation of connotation, key points of demarcation, and normative
evaluation, which shall be clearly distinguished. On the other hand, the two types of illegality
complement and limit each other, jointly shaping the overall illegal evaluation. Through this
special illegal structure, legislature attempts to limit the scope of criminal punishment and
reserve a certain space between the regulatory scope of criminal law and that of the pre-law,
so that the normative task of criminal law itself can be completed, thus forming a framework
of the ‘ladder of illegality’. This illegal structure will have a systematic and continuous impact
on the substantive judgment and procedural arrangement: The former is reflected in the
judgment of the time and amount of crime; the latter is reflected in the dynamic guidance of
the procedure flow and the determination of the limitation for prosecution.
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