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Abstract: China’s Company Law does not specify whether a shareholders’ agreement
has effect under organizational law, nor does it address issues as what kind of organizational
legal effect the shareholders’ agreement has, why it has organizational legal effect, and the
relationship between organizational legal effect and contractual effect, which has triggered
judicial divergences and theoretical controversies. The different understandings of the
organizational legal effect of shareholders’ agreements stem from the differences in the choice
of the theory of the nature of legal persons, which essentially reflects varying emphases on the
balance of interests between the freedom of contract of shareholders and the organizational
order of the company. The independent personality of a company is often overlooked in our
commercial and judicial practice, so the theory of legal person as a real entity adopted in the
current law should be adhered to. Under the theory of legal person as a real entity, only the
agreement concluded by all shareholders has organizational legal effect, and its legal effect is
different from the contractual effect in terms of the scope of binding subjects, binding content,
performance methods, and remedy procedures. The premise for distinguishing these effects
is the distinction of elements. Specifically, a shareholders’ agreement with organizational
legal effect needs to satisfy the following elements: the applicable scope is a limited liability
company; the subject of the agreement is all shareholders of the company; the content of the
agreement is the organizational matters of the company; the shareholders have the expression
of intent with organizational legal effect; and the agreement is in written form. After the
above elements are met, the agreement can be recognized as a resolution of the shareholders’
meeting or the articles of association based on the expression of intent of the shareholders and
the content of the agreement. After the shareholders’ agreement has organizational legal effect,
its contractual effect still exists. If the above elements are not met, the shareholders’ agreement
does not have organizational legal effect, but its contractual effect remains unaffected.
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