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Abstract: The legislative model of dichotomizing e-commerce platform liability
originates from the dual identity of platforms as both firms and markets. The advance
compensation liability borne by physical marketplaces and trade fairs under the Law on the
Protection of Consumer Rights and Interests is vicarious liability in nature. The imposition
of liability on e-commerce platforms conducting non-self-operated business that differs from
that imposed on physical marketplaces and trade fairs contradicts the principles of law and
economics. The firm functions as an alternative mechanism to organize production through
market transactions; consequently, e-commerce platform operators possess the advantage
of transaction costs in bearing vicarious product liability for merchants operating on their
platforms. While platforms, based on the principle of access over ownership, undoubtedly
achieve economies of scale, exempting themselves from the product liability they should
inherently bear constitutes regulatory arbitrage by platforms. Therefore, the platform’s liability
of gatekeepers should be further strengthened. The essence of gatekeeper liability lies in
assuming third-party liability. The normative structure of agency dissolves the jurisprudential
obstacles preventing e-commerce platform gatekeepers from bearing vicarious liability. The
advance compensation liability, which similarly satisfies the requirements of ‘control’ and
‘profit-making’, can thus serve as the foundation for gatekeeper liability for e-commerce
platforms.
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